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April 13,2010

Mr. John A. Kazen

Kazen, Meurer & Pérez, L.L.P.
P.O. Box 6237

Laredo, Texas 78042-6237

OR2010-5208

Dear Mr. Kazen:

You ask whetf;er certain information is subject.to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 376202.

“The Laredo Independent School District (the “distiict”), Which you represérit, Teceived a
request for eight categories of information pertaining to a named individual. You state that
the district has released some of the requested information to the requestor. You claim that
the submitted information is excepted from disclosure under sections 552.101, 552.102,
552.108, 552.132, and 552.135 of the Government Code.! We have considered the
exceptions you claim and reviewed the submitted information.

You inform us the district has redacted some of the student-identifying information in the
submitted documents pursuant to the Family Educational Rights and Privacy Act
(“FERPA”), section 1232g of title 20 of the United States Code. The United States
Department of Education Family Policy Compliance Office has informed this office that
FERPA does not permit state and local educational authorities to disclose to this office,
without parental or an adult student’s consent, unredacted, personally identifiable
information contained in education records for the purpose of our review in the open records

‘Althougﬁ you also raise section 552.117 of the Government Code, you have not submitted arguments
explaining how this exception applies to the submitted information. Therefore, we presume that you have
withdrawn this exception, See Gov’t Code §§ 552.301, .302.
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ruling process under the Act.> Consequently, state and local educational authorities that
receive a request for education records from a member of the public under the Act must not
submit education records to this office in unredacted form, that is, in a form in which
“personally identifiable information” is disclosed. See 34 C.FR. § 99.3 (defining
“personally identifiable information”). FERPA is generally not applicable to law
enforcement records maintained for a law enforcement purpose. See 20 U.S.C.
§ 1232g(a)(4)(B)(i); 34 CF.R. §§ 99.3, 99.8. However, records created by a law
enforcement entity for a law enforcement purpose that are maintained by a component of an
educational agency or institution other than the law enforcement unit or that are used
exclusively for a non-law enforcement purpose such as a disciplinary proceeding are not
records of the law enforcement unit and, therefore, are education records subject to FERPA.
See id. § 99.8(b)(2). Because our office is prohibited from reviewing education records to
determine whether appropriate redactions under FERPA have been made, we will not address
the applicability of FERPA to any of the submitted information. Such determinations under
FERPA must be made by the educational authority in possession of the education records.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This exception encompasses information that other statutes make
confidential such as section 261.201(a) of the Family Code, which provides in pertinent part:

(a) Except as provided by Section 261.203, the following information is
confidential, is not subject to public release under Chapter 552, Government
Code, and may be disclosed only for purposes consistent with this codeand

applicable federal or state law or under rules adopted by an investigating
. agency: '

(1) areport of alleged or suspected abuse or neglect made under this
‘chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
‘records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
_providing services as a result of an investigation.
Fam. Code § 261.201(a). We note the district is not an agency authorized to conduct an
investigation under chapter 261 of the Family Code. See id. § 261.103 (listing agencies that
may conduct child abuse investigations). However, the submitted information reflects that
Bates numbers 8, 43, 44, 45, and 46 were created during an investigation of alleged or

A copy of this letter may be found on the Office of the Attorney General’s website:
http://www.oag.state.tx.us/open/20060725usdoe.pdf.
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suspected child abuse conducted by the Laredo Police Department. See id. § 261.001
(defining “abuse” for the purposes of chapter 261 of the Family Code); Penal Code
§ 22.04(c) (defining “child” for purposes of injury to a child as a person 14 years of age or
younger). Upon review, we find that this information is within the scope of section 261.201
of the Family Code. Accordingly, Bates numbers 8, 43, 44, 45, and 46 are confidential
pursuant to section 261.201(a) of the Family Code and must be withheld under
section 552.101 of the Government Code.> See Open Records Decision No. 440 at 2 (1986)
(predecessor statute).

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]Jnformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code §552.108(a)(1). A governmental body
that claims an exception to disclosure under section 552.108 must reasonably explain
how and why this exception is applicable to the information at issue. See id.
§8§ 552.108(a)(1), .301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state
that Bates numbers 51 through 55, which were created by the district’s police department,
relate to a pending criminal investigation. Based on your representation and our review of
the information at issue, we conclude that release of this information would interfere with
the detection, investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v.
City of Houston, 531 8.W.2d 177 (Tex. Civ. App.—Houston [14™ Dist.] 1975), writ ref’d
n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests
that are present in active cases). Thus, section 552.108(a)(1) is applicable to Bates
numbers 51 through 55.

We note that basic information about an arrested person, an arrest, or a crime is not excepted
from disclosure under section 552.108. Gov’t Code § 552.108(c). Such basic information
refers to the information held to be public in Houston Chronicle. See 531 S.W.2d at 186-87.
The district must generally release basic information, even if the information does not
literally appear on the front page of an offense or arrest report. See Open Records Decision
No. 127 at 3-4 (1976) (summarizing types of information deemed public by Houston
Chronicle). Therefore, with the exception of basic information, the district may withhold
Bates numbers 51 through 55 under section 552.108(a)(1) of the Government Code.

Section 552101 of thé Gévemmeﬁt Code aléb»éhcorhpéswses.-vinf.c;rhaation“protectéd vby

common-law privacy. Section 552.102(a) of the Government Code excepts from disclosure
“information in a personnel file, the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a). In Hubert v.
Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 550 (Tex. App.—Austin 1983, writ

*As ourruling is dispositive ofthis information, we need not address your remaining arguments against
its disclosure.
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ref°’d n.r.e), the court ruled the test to be applied to information protected under
‘section 552.102 is the same test formulated by the Texas Supreme Court in Industrial
Foundation v. Texas Industrial Accident Board, 540 S.W.2d 668 (Tex. 1976), for
information claimed to be protected under the doctrine of common-law privacy as
incorporated by section 552.101. Accordingly, we will consider your privacy claims under
both sections 552.101 and 552.102. '

Common-law privacy protects information that is (1) highly intimate or embarrassing, such
thatits release would be highly objectionable to a reasonable person, and (2) not of legitimate
concern to the public. See Indus. Found., 540 S.W.2d at 685. To demonstrate the
applicability of common-law privacy, both prongs of this test must be established. See id.
at 681-82. The types of information considered intimate or embarrassing by the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.
Additionally, this office has determined that common-law privacy protects the identities of
juvenile offenders. See Open Records Decision No. 384 (1983); ¢f Fam. Code § 58.007(c).
However, we note information relating to public employees and public employment is
generally a matter of legitimate public interest. See Open Records Decision Nos. 444 at 5-6
(1986) (public has legitimate interest in public employee’s qualifications, work performance,
and circumstances of employee’s resignation or termination), 423 at 2 (1984) (scope of
public employee privacy is narrow). Upon review, we marked the identifying information
of a juvenile offender that is highly intimate and embarrassing and of no legitimate public

__interest. The district must withhold this marked information under section 552.101 in

conjunction with common-law privacy. However, we find that none of the remaining
information is highly intimate or embarrassing and not of legitimate public interest.
Consequently, the district may not withhold any of the remaining information on the basis
of common-law privacy.

Section 552.101 of the Government Code also encompasses the common-law informer’s
privilege, which has long been recognized by Texas courts. See Aguilar v. State, 444
S.W.2d 935, 937 (Tex. Crim. App. 1969); Hawthorne v. State, 10 SSW.2d 724, 725
(Tex. Crim. App. 1928). It protects from disclosure the identities of persons who report

i-criminal law-enforcement

PRI P Thirh +h imi
activities over which the governmental body has criminal or quas |

authority. Open Records Decision Nos. 515 at 3 (1988). The informer’s privilege protects
the identities of individuals who report violations of statutes to the police or similar
law-enforcement agencies, as well as those who report violations of statutes with civil or
criminal penalties to “administrative officials having a duty of inspection or of law
enforcement within their particular spheres.” Open Records Decision No. 279 at 2 (1981)
(citing Wigmore, Evidence, § 2374, at 767 (McNaughton rev. ed. 1961)). The report must
be of a violation of a criminal or civil statute. See Open Records Decision Nos. 582 at 2
(1990), 515 at 4-5 (1988). However, the informer’s privilege does not apply where the




___compensation division of this office; therefore, section 552.132(b) is not applicable to this

Mr. John A. Kazen - Page 5

informant’s identity is known to the individual who is the subject of the complamt See
Open Records Decision No. 208 at 1-2 (1978). ‘

In this instance, you claim that portions of the remaining information are excepted from
disclosure by the common-law informer’s privilege. However, you fail to inform this office
of any specific criminal or civil statute that the district believes to have been violated. As
you have not demonstrated that the information at issue pertains to an alleged violation of
any specific criminal or civil law, none of the remaining information may be withheld on the
basis of the informer’s privilege. "

Next, you assert some of the remaining information is excepted from disclosure under
section 552.132 of the Government Code, which provides in relevant part:

(b) The following information held by the crime victim’s compensation
division of the attorney general’s office is confidential:

(1) the name, social security number, address, or telephone number
. of a crime victim or claimant; or

(2) any other information the disclosure of which would identify or
tend to identify the crime victim or claimant.

Gov’t Code § 552.132(b). The submitted information is not held by the crime victim’s

information. We therefore conclude that the &1strlci may not withhold any portion of the
remaining information under section 552.132 of the Government Code.

Section 552.135 of the Government Code provides in part:
(a) “Informer” means a student or a former student or an employee or former
employee of a school district who has furnished a report of another person’s

possible violation of criminal, civil, or regulatory law to the school district or
the proper regulatory enforcement authority.

(b) An;informef’é name or information that would sﬁbsteihtiaﬁy reveal the
identity of an informer is excepted from [required public disclosure].

(c) Subsection (b) does not apply:

(1) if the informer is a student or former student, and the student or
former student, or the legal guardian, or spouse of the student or
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“former student consents to disclosure of the student’s or former
student’s name; or

(2) ifthe informer is an employee or former employee who consents
to disclosure of the employee’s or former employee’s name; or

(3) if the informer planned, initiated, or participated in the possible
“violation.

Id § 552.135(a)-(c). Because the legislature limited the protection of section 552.135 to the
identity of a person who reports a possible violation of “law,” a school district that seeks to
withhold information under this exception must clearly identify to this office the specific
civil, criminal, or regulatory law that is alleged to have been violated. See id.
§§ 552.301(e)(1)(A), .135(a). Additionally, individuals who provide information in the
course of an investigation but do not make the initial report are not informants for purposes
of section 552.135 of the Government Code. Further, we note section 552.135 protects an
informer’s identity, but it does not generally encompass protection for witness statements.
You seek to withhold portions of the remaining information under section 552.135. Upon
review, we find you have failed to demonstrate how the remaining information reveals the
identity of individuals who reported another person’s possible violation of criminal, civil, or
regulatory law. Therefore, we find the remaining information does not reveal the identity of
an informer for the purposes of section 552.135. Thus, the district may not withhold any
portion of the remaining information under section 552.135 of the Government Code.

In summary, (1) the district must withhold Bates numbers 8, 43, 44, 45, and 46 under
section 552.101 of the Government Code in conjunction with section 261.201(a) of the
Family Code; (2) with the exception of basic information, the district may withhold Bates
numbers 51 through 55 under section 552.108(a)(1) of the Government Code; and (3) the
district must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy. The remaining information
must be released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
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determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities; please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
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information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

0 M

Christopher D. Sterner
Assistant Attorney General
Open Records Division
CDSA/eeg

Ref: ID# 376202 .

Enc. Submit’ged documents

c: Requestor
(w/o enclosures)




