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Dear Mr. Boyd:

You ask whether certain infonnation is subject to required public disclosure tmder the
-I '

Public Infomlation Act (the "Act"), chapter 552 ofthe Govenmlent Code. Your request was
assigned ID# 375566.

The City of Danbmy (the "city"), which you represent, received a request for infomlation
pertaining to two named individuals. You claim that the submitted infomlation is excepted
from disclosure under sections 552.103, 552.107, 552.108, 552.117, and 552.130 of the
Govennnent Code. You also argue some of the infomlation is not subject to the Act. We
have considered your arguments and reviewed the submitted infonnation.

Initially, you claim that the infonnation submitted as Group A consists of records of the
judiciary. Generally, the Act govems the disclosure of infomlation maintained by or for a
"goverml1ental body." See Gov't Code §§ 552.002, .021. Although the Act's definition of
a "govenmlental body" is broad, it specifically excludes "the judiciary." See id.
§ 552.003(1)(B); Open Records Decision No. 25 (1974). You state that the information you
have marked Gonsists of infonnation maintained only by the city's Municipal Court. Based
on your representations, we find the information at issue is not subject to public disclosure
under the Act and need not be released to the requestor. See Gov't Code § 552.0035 (access
to information maintained by or for judiciary is govemed bymles adoptedby supreme comi);
Tex. R. Jud. Admin. 12 (public access to judicial records).

Next, the citY,asselis that the infomlation in Group F is not subject to the Act. The Act is
applicable to '<public information." See Gov't Code § 552.021. Section 552.002 of the Act
provides that "'pUblic infonnation" consists of "information that is collected, assembled, or
maintained under a law or ordinance or in cOlmection with the transaction of official
business: (1) by a govennnental body; or (2) for a governmental body and the govennnental
body owns the inf01111ation or has a right of access to it." feZ. § 552.002(a). Thus, virtually
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all infonnation that is in a gove111mental body's physical possession constitutes public
inf0111lation that is subject to the Act. Id. § 552.002(a)(1); see also Open Records Decision
Nos. 549 at 4 (1990), 514 at 1-2 (1988). Infonnation that is collected, assembled, or
maintained by a third pmiy may be subj ect to disclosure under the Act if it is maintained for
a governmental body, the govenllnental body owns or has a right of access to the
inf0111lation, and the infornlation pertains to the tTansaction of official business. See Open
Records Decision No. 462 (1987). However, we find that the submitted inf01111ation peliains
to the official business ofthe city. See Gov't Code § 552.002. We therefore conclude that
the submitted information is subject to the Act and must be released, unless it falls within
the scope ofml exception to disclosure. See Gov't Code §§ 552.002(a), .021.

Section 552.101 ofthe Gove111ment Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutOly, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses the doctrine ofcommon-law privacy, which
protects infonnation that (1) contains highly intimate or embarrassing facts the, publication
of which would be highly objectionable to a reasonable person and (2) is not oflegitimate
conce111 to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of C0l111non-law privacy, both prongs ofthis
test must be established. See id. at 681-82. A compilation ofan individual's criminal history
is highly embalTassing information, the publication ofwhich would be highly objectionable
to a reasonable person. Cf U. S. Dep 't ofJustice v. Reporters Comm. for Freedom of the
Press, 489 U:,S. 749, 764 (1989) (finding significant privacy interest in compilation of
individual's criminal history by recognizing distinction between public records found in
courthouse files and local police stations and compiled SUl111llary of criminal history
infonnation).FUlihennore, a compilation ofa private citizen's criminal history is generally
not of legitimate concem to the public.

The present request requires the city to compile unspecified police records conceming the
named individuals. Therefore, to the extent that the city maintains law enforcement records
depicting the named individuals as suspects, mTestees, or criminal defendants, the city must
withhold such infonllation under section 552.101 ofthe Govenll11ent Code in conjunction
with commOll:-law privacy. We note you have submitted infol11lation that does not list the
named indivicluals as suspects, alTestees, or climinal defendants. This inf01111ation does not
implicate the 1:1-amed individuals con111lon-law right to privacy. Accordingly, we will address
your arguments against disclosure of this inf0111lation.

Section 552. +:07(1) protects infol11lation that comes within the attol11ey-client plivilege.
When asserting the attol11ey-client privilege, a govel111nental body has the burden of
providing the' necessary facts to demonstrate the elements of the privilege in order to
withhold the inf0111lation at issue. Open Records Decision No. 676 at 6-7 (2002). First, a
gove111mental' body must demonstrate that the information constitutes or documents a
conll11unication. Id. at 7. Second, the conll11unicationmusthave beenmade "forthepUl1Jose
of facilitating the rendition ofprofessional legal services" to the client govenllnental body.
TEX. R. EVID.503(b)(1). The privilege does not apply when an attorney or representative is
involved in some capacity other than that of providing or facilitating professional legal
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services to the client govermnental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337,
340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client plivilege does not apply
if attorney acting in a capacity other than that of attorney). Third, the privilege applies only
to conununications between or among clients, client representatives, lawyers, and lawyer
representatives. See TEX. R. BVID. 503(b)(1). Thus, a govenunental body must infornl this
office of the identities and capacities of the individuals to whom each conu11l111ication at
issue has been made. Lastly, the attorney-client privilege applies only to a confidential
conmmnication, meaning it was "not intended to be disclosed to third persons other than
those to whom disclosure is made in fmiherance of the rendition of professional legal
services to the client or those reasonably necessary for the transmission of the
communication." Ie!. 503(a)(5). Whether a cOl1Unllllication meets this definition depends
on the intent ofthe parties involved at the time the infornlationwas conu11l111icated. Osborne
v. Johnson, 954 S.W.2d 180,184 (Tex. App.-Waco 1997, no pet.). Moreover, because the
client may elect to waive the privilege at any time, a governmental body must explain that
the confidentiality of a conu11lmication has been·maintained. Section 552.107(1) generally
excepts an ent.ire conmmnication that is demonstrated to be protected by the attorney-client
privilege unless otherwise waived by the govenmlental body. See Huie v. DeShazo, 922
S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire cOl1Ununication, including facts
contained therein).

You state that the infOlmation in Group B consists of COl1U11l111ications between the city's
attorney and city staff. Based on your representations and our review, we agree that the
information atissue constitutes privileged attorney-client communications. Accordingly, the
city may withhold Group B under section 552.107 of the Govenmlent Code.

You claim that the infonnation in Group C is excepted from disclosure under
section 552.108 ofthe Govenunent Code, which provides in relevant part the following:

(a) Infornlation held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

:: (1) release of the infonnation would interfere with the
· detection, investigation, or prosecution of crime;

; (2) it is infonnation that deals with the detection,
· investigation, or prosecution of crime only in relation to an
· investigation that did not result in a conviction or deferred
adjudication[.]

Gov't Code .§ 552.108(a)(1), (a)(2). Please note that the protections offered by
subsections 5.52.108(a)(1) and 552.108(a)(2) of the Government Code are, generally,
mutually exclusive. Section 552.1 08(a)(l) generally applies to infornlation that pertains to
criminal inv;estigations or prosecutions that are cUlTent1y pending, while
section 552.10,8(a)(2) protects law enforcement records that peliain to criminal investigations
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and prosecutions that have concluded in final results other than criminal convictions or
defened adjudication. A govennnental body claiming section 552.1 08(a)(I) must reasonably
explain how and why the release of the requested infonnation would interfere with law
enforcement. See id. §§ 552.108(a)(1), .301 (e)(1)(A); see also Ex parte Pruitt, 551
S.W.2d 706 (Tex. 1977).

You state that the infol111ation in Group C pertains to a criminal case that did not result in
conviction or deferred adjudication. However, you also state that the investigation is still
pending. Because you have provided this office with conflicting arglUllents, we find that you
have not dem6nstrated the applicability of section 552.108 to the information in Group C.
Thus, the city may not withhold this infol111ation under section 552.108 ofthe Govennnent
Code.

You asseli that the information in Group C is excepted from disclosure under
section 552.103 of the Govennnent Code, which provides in relevant part:

(a) I1;lfol111ation is excepted from [required public disclosure] if it is
infonnation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a pmiy.

(c) InfOlmation relating to litigation involving a govennnental body or an
officer or employee of a govel11mental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending orreasonably anticipated
on the date that the requestor applies to the officer for public infonnation for
access>to or duplication of the infol111ation.

Gov't Code §:S52.103(a), (c). The govel11mental body claiming this exception bears the
burden of proyiding relevant facts and documents to demonstrate the applicability of the
exception. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated on the date the govennnental body received the request for
infol111ation, and (2) the infonnation at issue is related to that litigation. Univ. ofTex. Law
Sch. v. Tex. L~gal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writrefd
n.r.e.); Open Records Decision No. 551 at4(1990). Thegovenllnentalbodymustmeetboth
prongs of this ,test for information to be excepted under section 552.103(a).

hl this instance, you state the Brazoria County District Attol11ey is cun-ently investigating the
allegations. We note, however, that the city is not a party to this litigation. See Gov't Code
§ 552.103(a); ,Open Records Decision No. 575 at 2 (1990) (stating that predecessor to
section 552.103 only applies when govel11mental body is pmiy to litigation). Fmihennore,
you have not provided this office with an affirmative representation from a govenllnental
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body with a litigation interest that it seeks to withhold the infol111ation at issue pursuant to
section 552.103. Thus, we find you have failed to establish the city reasonably anticipated
litigation when it received this request for information. Accordingly, we conclude none of
the remaining information may be withheld under section 552.103.

Section 552.130 ofthe Gove111ment Code excepts fTom disclosure "infonnation [that] relates
to ... a motor vehicle operator's or driver's license or permit issued by an agency of this
state [or] amotor vehicle title or registration issued by an agency ofthis state[.]" Gov't Code
§ 552.130(a)(1), (2). Accordingly, the city must withhold the information we have marked
pursuant to seCtion 552.130. 1

In sunU11ary, 'the city need not release the infonnation maintained only by the city's
Municipal COUlt. To the extent that the city maintains law enforcement records depicting
the named individuals as suspects, arrestees, or criminal defendants, the city must withhold
such information under section 552.101 of the Gove111ment Code in conjunction with
common-law privacy. The city may withhold Group E under section 552.107 of the
Gove111ment Code. The city must withhold the infonnation we have marked pursuant to
section 552.130. The remaining infonnation must be released.

This letter ruling is limited to the particular infOlmation at issue in this request and limited
to the facts as: presented to us; therefore, this mling must not be relied upon as a previous
detenninatiOIlregarding any other infol111ation or any other circumstances.

smc

0
Clu'is Schulz'
Assistant AttQrney General
Open Record$ Division

This ruling triggers important deadlines regarding the rights and responsibilities of the
govenunentaLbody and ofthe requestor. For more infonnation concel11ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attol11ey General's Open Govel11ment Hotline, toll free,
at (877) 673-6839. Questions concel11ing the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General, toll free, at (888) - 787.

CS/cc

I We i~ote that this office recently issued Open Records Decision No. 684 (2009), a previous
determination to'all govermnental bodies authorizing themto withhold ten categories ofinfoTI11ation, including
a Texas driver's license number under section 552.130 without the necessity ofrequesting an attorney general
decision.

--------------- ------
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Ref: ID# 375566

Ene. Submitted documents

cc: Requestor
(w/o enclosures)


