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0R2010-05381

Dear Mr. Saldana:·

You ask whether celiain infonnation is subject to required public disclosure lmder the
Public Info1111;1tion Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was
assigned ID#376034 (Brownsvill~Public Info1111ation Request # 5340).

The Brownsville Independent School District (the "district"), which you represent, received
a request for infonnation peliaining to a specified complaint against a named individual.
You claim that the submitted· inf01111ation is excepted from disclosure under
sections 552.101, 552.102, 552.111, and 552.135 of the Govermnent Code.! We have
considered the exceptions you claim and reviewed the submitted infonnation.

Initially, we note the submitted infonnation is subject to section 552.022 ofthe Govenm1ei1t
Code. Secti011. 552.022 states in relevant part:

(a) Without limiting the amount or kind of infonnation that is public
infomiation under this chapter, the following categories of inf01111ation are
public:infonnation and not excepted .fi:om required disclosure under this
chapter unless they are expressly confidential under other law:

I Although you mention the attorney-client privilege, you have not submitted arguments explaining
how the privilege applies to the submitted information. Thus, the dish'ict has waived its claims under this
exception. See Gov't Code § 552.30l(e) (governmental body must provide comments explaining why
exceptions raised should apply to information requested); see also Open Records Decision No. 665 at 2 n.5
(2000) (discretionary exceptions in general).
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(1) a completed report, audit, evaluation, or investigation
made of, for, or by a govenmlental body, except as provided
by Section 552.108[.]

Gov't Code § 552.022(a)(1). Upon review, we find the submitted infol111ation is part of a
completed investigation made by the district. Pursuant to section 552.022(a)(1) of the
Govemment Code, a completed investigation is expressly public unless it either is)excepted
under section552.1 08 ofthe Govenmlent Code or is expressly confidential under other law.
Section 552.111 of the Govenmlent Code is a discretionary exception that protects a
governmentalbody's interest and maybe waived. See id. § 552.007; Open Records Decision
Nos. 677 at 10 (2002) (attol11ey work product privilege under section 552.111 may be
waived), 665 .,at 2 n.5 (discretionary exceptions generally). As such, section 552.111 is not
other law that makes infonnation confidential for the purposes ofsection 552.022. Thus, the
district may not withhold any portion ofthe submitted infonnation on this basis. However,
you also claim that the submitted infonnation is protected from disclosure under
sections 552.101, 552.102, and 552.135 of the Govel11ment Code. Because
sections 552.101, 552.102, and 552.135 are other law for purposes of section 552.022, we
will consider your arguments under these exceptions.

Section 552.101 of the Govel11ment Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.+01. Section 552.101 encompasses the doctrine of common-law privacy.
Section 552.102(a) of the Govel11ment Code excepts £i'om disclosure "infonnation in a
personnel file, the disclosure of which would constitute a clearly unwananted invasion of
personal priyacy." Gov't Code § 552.102(a). In Hubert v. Harte-Hanks Texas
Newspapers, 052 S.W.2d 546 (Tex. App.-Austin 1983, writ refd n.r.e.), the comi ruled the
test to be appli,ed to infonnationclaimed to be protected lmder section 552.102(a) is the same
as the test fOl111Ulated by the Texas Supreme Court in Industrial Foundation v. Texas
Industrial Accident Board, 540 S.W.2d 668 (Tex. 1976), for infonnation claimed to be
protected under the doctrine of COlllillon-law privacy as incorporated by section 552.101.
Accordingly, we address the city's section 552.1 02(a) claim in conjunction with its common­
law privacy claim under section 552.101 of the Govenmlent Code.

In Industrial Foundation, the Texas Supreme Court stated infol111ation is excepted from
disclosure ifit (1) contains highly intimate or embanassing facts, the release ofwhich would
be highly obj~ctionable to a reasonable person, and (2) is not of legitimate concel11 to the
public. 540 S.W.2d at 685. The type ofinfol111ation considered intimate or embarrassing
by the Texas S.upreme Court inIndustrialFoundation included infonnation relating to sexual
assault, preg11ancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-EIPaso 1992, writ denied), the
court address,ed the applicability of the cOlllinon-law privacy doctrine to files of an
investigation of allegations ofsexual harassment. The investigation files in Ellen contained
individual witness statements, an affidavit by the individual accused of the misconduct
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responding to the allegations, and conclusions of the board of inquiry that conducted the
investigation. Ellen, 840 S.W.2d at 525. The cOUli ordered the release ofthe affidavit ofthe
person under'investigation and the conclusions of the board of inquily, stating that the
public's intel~est was sufficiently served by the disclosure of such documents. Ie!. In
concluding, the Ellen court held that "the public did not possess a legitimate interest in the
identities ofthe individual witnesses, nor the details oftheirpersonal statements beyond what
is contained iil the documents that have been ordered released." IeZ.

Thus, ifthere ~is an adequate SUl1unmy of an investigation ofalleged sexual hm'assment, the
investigation SUnTI1lary must be released along with the statement ofthe accused under Ellen,
but the identi:ties of the victims and witnesses of the alleged sexual harassment must be
redacted, and their detailed statements must be withheld from disclosure. See Open Records
Decision Nos;; 393 (1983),339 (1982). Hno adequate SUnTI1lmy ofthe investigation exists,
then all oftheinfonnation relating to the investigation Ol:dinarily must be released, with the
exception of information that would identify the victims and witnesses. Because
conTI1lon-law privacy does not protect infonnation about a public employee's alleged
misconduct on the job or complaints made about a public employee's job perfOll1lanCe, the
identity of the individual accused of sexual harassment is not protected from public
disclosure. See Open Records Decision Nos. 438 (1986), 405 (1983), 230 (1979), 219
(1978).

The submitteql information pertains to a completed sexual harassment investigation. Upon
review, we find the submitted infonnation includes all adequate sununmyofthe investigation
and a statement of the accused, which we have marked. Thus, this sUlmnary and the
statement of the accused are not confidential. However, we note infonnation within the
smllinmy and statement of the accused that identifies the victims and witnesses is
confidential under COlllillon-law privacy. See Ellen, 840 S.W.2d at 525. Accordingly, the
district must withhold the infoll1lation we have marked in the summary and in the statement
of the accused under cOlllill0n-law plivacyand the comi's holding in Ellen. Further, the
district must withhold the additional records of the sexual harassment investigation under
common-law privacy and the comi's holding in Ellen.2 The remaining infoll1lation must be
released to the requestor. 3

This letter ruling is limited to the pmiicular infoll1lation at issue in this request and limited
to the facts as~presented to us; therefore, this ruling must not be relied upon as a previous
detel11lination,regarding any other infonnation or any other circlU1lstances.

./

2 As our ruling is dispositive, we do not address yom remaining argumeilt against disclosme of this
information.

3 We note the information being released contains confidential inf01111ation to which the requestor has
a right of access.: See Gov't Code § 552.023 (person has special right of access to information that relates to
the person and that is protected from disclosme by laws intended to protect person's privacy interests). Thus,
ifthe district receives another request for tIllS particular infol111ation from a different requestor, then the district
should again seek a decision from tllls office.
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TIns ruling triggers important deadlines regarding the rights and responsibilities of the
govenmlental ibody and ofthe requestor. For more infomlation concennng those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Govenunent Hotline, toll free,
at (877) 673~6839. Questions conceming the allowable charges for providing public
infol11lation ullder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey 9"eneral, toll fi.-ee, at (888) 672-6787.

Sincerely,

~~
James McGuire
Assistant Attomey General
Open Records Division,

JM/cc

Ref: ID# 376034

Enc. Submitted documents

c: Requestor
(w/o enclosures)


