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Mr. Charles Weir·
Assistant City Attorney
City of San Antonio
P.O. Box 839966
San Antonio, Texas 78283

0R2010~05401

Dear Mr. Weir:

You ask whether celiain infol111ation is subj ect to required public disclosure under the
Public Infol111ation Act (the "Act"), chapter 552 ofthe Govenllnent Code. Your request was
assigned ID# 376204 (COSA File No. 2010-5006).

The San Antonio Police Department (the "depaliment") received a request for infol111ation
pertaining to ~]lamed individual. You claim that the submitted infonnation is excepted from
disclosure under section 552.101 of the Govenllnerit Code. We have considered the
exception you claim and reviewed the submitted information.

Initially, we must address the department's obligations under section 552.301 of the
Goven1l11ent Code, which prescribes the procedures a govermllental body must follow in
asking this office to decide whether requested information is excepted from public
disclosure. Pursuant to section 552.301(b), a goven1l11ental body must ask for a decision
from this office and state the exceptions that apply within ten business days ofreceiving the
written reques,t. You infonn us that the depmiment received the request for infonnation on
January 20, 2Q10. The tenth business day was February 2, 2010. However, your request for
a ruling from; this office is postmarked February 9, 2010. See Gov't Code §552.308
(describing ru~es for calculating submission dates of doclU11ents sent via first class United
States mail, COn1l110n or contract calTier, or interagency mail). Consequently, we find you
have failed to comply with the requirements of section 552.301.

Pursuant to s~ction 552.302 of the Govenllnent Code, a goven1l11ental body's failure to
comply with the procedural requirements ofsection 552.301 results in the legal presumption

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

An Equal Employm"'t Opportunity Employ,," Printed 011 Recycled Paper



Mr. Charles Weir - Page 2

that the requested infol11lation is public and must be released; the govenmlental body can
overcome this presumption only by demonstrating a compelling reason to withhold the
inf0l1llation :from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342,350
(Tex. App.-Fort Worth 2005, no peL); Hancockv. State Bd. ofIns: , 797 S.W.2d 379,381
(Tex. App.-Austin 1990, no writ); see also Open Records Decision No. 630 (1994). A
compellilig reason exists when third-party interests are at stake or when information is
confidential under other law. Open Records Decision No. 150 (1977). Section 552.101 of
the Govenmlent Code can provide a compelling reason to' overcome this presumption;
therefore, we will consider whether this section requires you to withhold the submitted
infol11lation.

Section 552.101 of the Govel11ment Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses the doctrine ofconunon-law privacy, which
protects information that (1) contains highly intimate or embarrassing facts the, publication
of which wou~d be highly objectionable to a reasonable person and (2) is not oflegitimate
concem to th¢ public. Indus. Found. v. Tex. Indus. AccidentBd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of cotnmon-Iaw privacy, both prongs oftln,s
test must be es.tablished. See id. at 681-82. A compilation ofan individual's criminal history
is highly embalTassing.infonnation, the publication ofwhich would be highly objectionable
to a reasonable person. Cf U S. Dep 't ofJustice v. Reporters Comm. for Freedom. of the
Press, 489 DiS. 749, 764 (1989) (finding significant privacy interest in compilation of
individual's criminal history by recognizing distinction between public records found in
courthouse files and local police stations and compiled summary of criminal history
infonnation). Fmihennore, a compilation ofa private citizen's criminal history is generally
not of legitimate concel11 to the public.

The present request requires the depmiment to compile lU1specifiedpolice records concel11ing
the named iIldividual. Therefore, to the extent that the depaliment maintains law
enforcement records depicting the named individual as a suspect, alTestee, or criminal
defendant, the department must generally withhold such infonnation under section 552.101
of the Govel1illnent Code in conjlU1ction with common-law privacy. In this instance,
however, we qelieve that the requestor may have a right ofaccess to pali ofthe information
at issue.l,.

The requestor) in this instance is all investigator with the Texas Depmiment ofFamily and
Protective Services ("DFPS"). Section 411.114 ofthe Govenunent Code states in peliinent
part:

(a)(2) The Department of Family and Protective Services shall obtain from
the [Depaliment of Public Safety ("DPS")] criminal history record
information ["CHRI"] maintained by the [DPS] that relates to a person who
IS:
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(I) a person who is the subject of a repOli the Depmiment of
, Family and Protective Services receives alleging that the
person has abused, neglected, or exploited a child, an elderly

: person, or a person with a disability, provided that:

(i) the repOli alleges the person has engaged in
conduct that meets the statutory definition of
abuse, neglect, or exploitation under Chapter
261, Family Code or Chapter 48, Human
Resources Code; and

(ii) the person who is the subject ofthe report
is not also the victim ofthe alleged conduct[.]

(4) Subject to Section 411.087, the [DFPS] is entitled to:

" (B) obtain :6.-om any other criminal justice agency in this state
[CHRI] maintained bythat criminaljustice agency that relates
to a person described by Subdivision (2) or (3).

Gov't Code §411.114(a)(2)(I), (4)(B). For purposes of section 411.114, CHRI consists of
"infonnationcollected about a person by a criminal justice agency that consists of
identifiable descriptions and notations ofanests, detentions, indictments, infol1l1ations, and
other fonnal criminal chm'ges and their dispositions." See generally Gov't Code
§ 411.082(2).)n this case, the requestor does not specifically state the nmned individual is
a suspect of a DFPS report of abuse or neglect ofa child. The DFPS states the individual is
a principal in em open CPS case. Thus, we are lmable to conclude that section 411.114 ofthe
Govermllent ~ode gives the requestor a right of access to any ofthe requested infol1l1ation,
and we must rule conditionally. See Gov't Code § 411.114; see also Gov't Code
§ 411.082(2). Therefore, if the named individual is the suspect in a DFPS repOli of abuse
or neglect of a child, the depmiment must release the CHRI, as defined by
section 411.082(2), about that individual and withhold the remaining infonnation on privacy
grounds to the extent it depicts the named individual as a suspect, arrestee, or criminal
defendant. See Open Records Decision No. 451 (1986) (specific statutory right of access
provisions overcome general exceptions to disclosure under the Act). Otherwise, the CHRI
is not subject to release to this requestor under section 411.114 and to the extent the
infomlation depicts the named individual as a possible suspect, anestee, or criminal
defendant, it is excepted :6.-om disclosure in its entirety lmder section 552.101 of the
Govemment Code in conjunction with the common-law right to privacy. Cf Reporters
Comm., 489 U.S. 749.
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We note you have submitted inf011l1ation that does not depict the named individual as a
suspect, alTestee, or criminal defendant. This inf011l1ation does not constitute a compilation
ofthe named individual's criminal history and it may not be withheld on this basis. As you
raise no further exceptions to disclosure of this information, it must be released.

In summary, to the extent that the depmiment maintains law enforcement records depicting
the named individual as a suspect, alTestee, or criminal defendant, the depmiment must
generally withhold such infonnation under section 552.101 of the Govenmlent Code in
conjunction with conmlon-law privacy. However, ifthe named individual is the suspect in
a DFPS report of abuse or neglect of a child, the depmiment must release the CHRI, as
defined by section 411.082(2) ofthe Government Code, about that individual and withhold
the remaining;,information on privacy grounds to the extent it depicts the named individual
as a suspect, alTestee, or criminal defendant. The remaining inf011l1ation must be released.

This letter ruling is limited to the particulm infonnation at issue in this request and limited
to the facts as; presented to us; therefore, this ruling must not be relied upon as a previous
detemlination regarding any other information or any other circmnstances.

This ruling tliggers impOliant deadlines regarding the rights and responsibilities of the
govel11mental body and ofthe requestor. For more infonnation conce11ling those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Att011ley General's Open Govennnent Hotline, toll free,
at (877) 673~6839. Questions conce11ling the allowable charges for providing public
infol111ation under the Act must be directed to the Cos .R -es Administrator ofthe Office of
the Attol11ey General, toll free, at (888) 672-

Chris Schulz .
Assistant Attol11ey General
Open Records Division
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