
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

April 20, 2010·

Ms. Krista Cover
Assistant City Attorney
City of San A11tonio
P.O. Box 839966
San Antonio, Texas 78283-3966

0R2010-05603

Dear Ms. Cover:

You ask whether certain information is subject to required public disclosure under the
Public Info:rIll.ationAct (the "A,ct"),_Cl1apter552 oftlJ.~G9Vel111ll~ntCgc!~. XQur%~Cluest was_
assigned ID# 376407 (COSA File No. 10-0143).

The City ofSa11Antonio {the "city,,) received a requestforrecordspertainingtQviolations
-of sp-ecified-niles-and-administrativedirectives. You-claim-thatthe requested information
is excepted from disclosure under sections 552.103 and 552.107 of the Government Code.
OWe have consIdered 'theexcepHons you Claim and- reviewed thes1.lbinitted rep·resentative
sample of information.1

Initially, we note the information at issue is subject to section 552.022 of the Government
Code, which provides in pertinent part: .

(a) Without limiting the amount or kind of informafion that is puETic
information under this chapter, the following categories of information are

1We assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office. . .
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public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(1) a completed report, audit, evaluation, or investigation made of,
. for, or by a governmental body, except a$ provided by
Section 552.108;

Gov't Code §552.022(a)(l). The information at issue consists ofcompleted investigations
. conducted by the city. Pursuant to section 552.022(a)(1) of the Government Code, a

completed investigation is expressly public unless it is either excepted under section 552.1 08
of the Government Code or is expressly confidential under other law. Sections 552.103
and 552.107(1) of the Government Code are discretionary exceptions that protect a
governmental body's interest and may be waived. See Dallas AreaRapid Transit v. Dallas
Morning News, 4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.) (governmental
body may waive section 552.103); Open Records Decision Nos. 676 at 10-11 (2002)
(attorney-client privilege under section 552.107(1) may be waived), 552 (1990) (statutory
predecessor to section 552.103 serves only to protect governmental body's position in
litigation and does not itselfmake information confidential); see also Open Records Decision
No. 665 at 2 n.5 (2000) (discretionary exceptions generally). As such, sections 552.1 03
and 552.107(1) are not other law that makes information confidential for purposes of
section 552.022. Consequently, the information at issue may not be withheld under
sections 552.103 or 552.107(1) of the Government Code. Section 552.107(2) allows a

- governmentalbodyto withholdinfonnation-if~'acourtb}'order-hasprohibited disclosure oL
the information:" Gov't Code § 552.107(2). However, section 552.022(b) provides:

(b) A court in this state may not ordera governmental body or an officerfor
-puoliciIiforn1ationfo witliliolafrom publicTnspection any category ofpubIic .­

_ ipforroatiQnclesgribeq lJySliQs~ctioJ1 (a)Qr to not]2rog1lgeJl1e c13.t~g()ry ..of
pUblicdnformation for inspection or duplication, unless the category of
information is expressly made confidential under other law.

Id. § 552.022(b). Because section 552.022(b) prohibits a court from ordering the
withholding ofdocuments subject to section 552.022, we conclude the city may not withhold

~ -----"a=n~ of the irJormation at issue under section 552.107(~). We note, hO'~Te'ler, the Texas
Supreme Court has held that the Texas Rules ofEvidence are "other law" within the meaning
of section 552.022. See In re City ofGeorgetown, 53 S.W.3d 328,336 (Tex. 2001). The
attorney-client privilege is also found under rule 503 of the Texas Rules of Evidence.
Furthermore, . information subject to section 552.022(a)(1) may be withheld under
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sections 552.i01 and 552.117 of the Government Code.2 Therefore, we will consider the
applicability of these exceptions, as well as the applicability of rule 503.

Texas Rule ofEvidence 503 provides in relevant part:

A clienthas a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made for the purpose of
facilitating the rendition of professional legal services to the client:

(A) between the client or a representative ofthe client and the client's
, lawyer or a representative of the lawyer;

(B) between the lawyer and the lawyer's representative;

(C) by the client or a representative ofthe client, or the client's lawyer
·or a representative of the lawyer, to a lawyer or a representative of a

lawyer representing another party in a pending action and concerning
amatter of common interest therein;

',(D) between representatives of the client or between the client and a
'representative of the client; or

~(E)~among~lawyers,andtheirrepresentatives~representing the same·
client'.

... TEx:R.EvID;503{b)(1).'A communicationis "confidential"ifnot-intended-to be disclosed
to thIrdpersons~otner fhanthose~tOwhom'disClosure'isma.de'il1furtherance'6Itlie rendition

-".'._ofprofessiQn~Lkg~l~eryi~~§JQJ@ gliellt9f l1}Qs~tell~Lon.a.bJyne9.~S'§ClryforJl1Y1:r@~mi~si911
of the communication. Id 503(a)(5).

Thus,inordertowithlioldiriformation-froin disClosure underrule 503,a governrilental body .. ­
must: (1) show that the document is a communication transmitted between privileged parties
or reveals a confidential communication; (2) identify the parties involved in the

was not intended to be disclosed to third persons and that itwas made in furtherance of the
rendition of prQfessionallegal services to the client. Upon a demonstration of all three
factors, the information is privileged and confidential under rule 503, provided the client has
not waived the privilege or the document does not fall within the purview ofthe exceptions

2The Office ofthe Attorney General will raise mandatory exceptions on behalfofa governmental body,
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987). " ,
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to the privilege enumerated in rule 503(d). See Pittsburgh Corning Corp. v. Caldwell, 861
S.W.2d 423, 427 (Tex. App.-Houston [14th Dist.] 1993, no writ).

You indicate the information at issue is confidential under the attorney-client privilege
because "the requestor is an attorney representing a city employee in a pending termination
appeal[.]" However, you do not explain that the information at issue consists ofconfidential
communications made for the purpose offaciHtating the rendition oflegal services to the city
or that the parties to the communications at issue are privileged. See ORD 676 at 8
(governmental body must inform this office of identities and capacities of individuals to
whom each coinmunication has been made; this office cannot necessarily assume that
communication was made only among categories of individuals identified in rule 503); see
generally OpenRecords Decision No. 15a(1977) (stating that predecessor to the Act places
burden on governmental body to establish why and how exception applies to requested
information); Strong v. State, 773 S.W.2d 543, 552 (Tex. Crim. App. 1989) (burden of
establishing attorney-client privilege is on party asserting it). Thus, you have not
demonstrated how any of the information at issue constitutes privileged attorney-client
communications. Consequently, the city may not withhold any of the information at issue
under rule 503 of the Texas Rules of Evidence.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses the doctrine ofcommon-law privacy, which

- .... -protects information that-(L)containshighlyjntimate or embarrassing.facts,_the publication. _
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Ed., 540 S.W.2d 668, 685
(Tex; 1976). The types of information considered·intimate or-embarrassing by-the Texas
Supreme Couifiri Tnaiisfrial Foundation -in.Cluded information. relating16-sexual assaulf,·
pregl1aIlcy, l11Cln,taLor physical abu~e in the workrlac(\ ill~gi.till1ate. c.hi.l.dre.l1,psychiatric

- - - - .

treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.

IriMoralesv.Ellen,840 S.W.2cL519 (Tex: .App.__ELPaso.1992,writ -denied), thecoUii
addressed the applicability ofthe common-law privacy doctrine to files of an investigation
of allegationscif sexual harassment. The investigation files in Ellen contained individual
witness statements, an affidavit by the individual accused of the misconduct responding to

'-------~~~~~~~I

the allegations, and conclusions of the board of inquiry that conducted the investigation.
Id. at 525. The court ordered the release of the affidavit of the person under investigation
and the conclusions ofthe board of inquiry, stating that the public's interest was sufficiently
served by the disclosure of such documents. Id. In concluding, the Ellen court held "the
public did notpossess a legitimate interest in the identities of the individual witnesses, nor
the details oftheir personal statements beyond what is contained in the documents that have
been ordered released." Id. Thus, if there is an adequate summary of an investigation of
alleged sexual harassment, the investigation summary must be rele<:\.sed under Ellen, but the
identities ofthe victims and witnesses ofthe alleged sexual harassment must be redacted, and
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their detailed statements must be withheld from disclosure. See Open Records Decision
Nos. 393 (1983), 339 (1982). However, when no adequate summary exists, detailed
statements regarding the allegations must be released, but the identities ofwitnesses and
victims must still be redacted from the statements. We note that supervisors are generally
not witnesses for purposes of Ellen, except where their statements appear in a
non-supervisory context.

We note that orie ofthe submitted investigation files pertains, in part, to an investigation of
sexual harassment. The submitted information contains an adequate summary of the
investigation at issue. Thus, the summary is not confidential. However, information within
the summary identifying the alleged victim is confidential under common-law privacy and
must be withheld pursuant to section 552.101 of the Government Code. See Ellen, 840
S.W.2d at 525:' Therefore, the city must withhold the identifying information ofthe victim,
which we have marked, under section 552.101 in conjunction with common-law privacy.
See id. Furthermore, as an adequate summary exists, the remaining information related to
the investigation ofsexual harassment in the investigation file at issue, which we have also
marked, must ~e withheld under section 552.101 in conjunction with common-law privacy.
See id. '

Section 552.117(a)(1) excepts from disclosure the home addresses and telephone numbers,
social security:Immbers, and family member information of current or former officials or
employees ofagovernmental body who request that this information be kept confidential

.. under-section552.024o£theGo\'ernmenLCode._See.GoY'J_Code.§§552.117(a)(1),_.024.__ .
Whether a particular piece of information is protected by section 552.117 must be
determined at the time the request for it is made. See Open Records Decision No. 530 at 5
(1989}, T~ecitymay onlywithhold information under section 552.117(a)(l) on behalfof
a former of"'~UiTerifempr6yee 'wlio"'has"maQe "IT 'request for confiaenfiaJityuncler
section 552.024 prior to the date on which the request for information was made. In this
insta~ce, we h~~e marked'the information withinthe rel11aining information that is generally
subject to sectIon 552.117. You do I].ot inform this office that the former city employee

.. whoseirif()rmatioriWe havetrtarked:elected'to ,keepherpersbfial information confidential
before the citY received the present request for information. Therefore, we must rule
conditionally.' Ifthe individual whose personal information we have marked timely elected

_____~~~to=-:--:-v~li=tP,==.p::-=.o=-=-ld=..::=s.:-':u=cP=-.-=ip=.f,=-=o=rrn=..=:=:at-::=:j~op=-.-:-,:u.==l1:-=d:=-=er=-:--:=-se~c=-::tl::-::·oc=:n:::--=--55=-:2=-=,-=-0:=-24~.>,:--t=.h~e~rn=__=:a=rk:::.::_e:..:::d~l~·nc=:fo;:-:rm:.::-_:.::_a::.::Jl::.:·o:.::n=--_~1TI::.::.u:.::.st~b-=-e~~~~_
withheld under section 552. 117(a)(1). If the individual at issue did not timely elect
confidentiality~the marked information may not be withheld under section 552.117(a)(1).

In summary, (1) the city must withhold the information we have marked under
section 552.101 ofthe Government Code in conjunction with common-law privacy and the
holding in Ellcn1; and (2) ifthe individual whose information we have markedtimely elected
to withhold such information under section 552.024, the city must withhold the information
we have marked under section 552.117(a)(1) of the Government Code. The remaining
information at issue must be released to the requestor.

~~--~----~':.:~.~~~~~~~~~~~~~~~~~~~~--~~~--~~-~~-'
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determinationtegarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlihdex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

CJp ~.\ , ,.. . ,':

Christopher D.Sterner
Assistant Attorney General
Open Records Division

CDSA/eeg;

- Ref: -JD# 32640.7_ _ __ _

Ene. Submitted documents

c: Requestor
(vv/o ep.Closures)

.. ;
'/


