
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

April 20, 2010

Ms. Cynthia Villarreal-Reyna
Section Chief, Agency Counsel
Legal and Regulatory Affairs MC 110-lA
Texas Department of Insurance
P.O. Box 149104
Austin, Texas 78714-9104

0R2010-05657

Dear Ms. Villarreal-Reyna:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 376550 (TDINo. 100924):

The Texas Department ofInsurance (the "depart11;lent") received a request for all documents
filed by Commonwealth Insurance Company ("Commonwealth'} since 2004 that the
requestor has not yet received. You state some information will be released to the requestor.

- -~ ~ ..~ - -- ---Although-youtake-no-position-onthe-public-availabilityoHhe-submitted-infOlmation;-you
state that the information at issue may implicate the interests ofthird parties. Accordingly,
you submit documentation showing that you notified Commonwealth and J.S. Cheng &
Partners, Inc. ("Cheng") ofthe request forillformation and oftheir right to submit arguments
to this office as to why the submitted information should not be released. See Gov't Code
§ 552.305(d) (permitting interested third party to submit to attorney general reasqns why

-- - -- ------ requested-information- should not-be released);- Open-Records-Decision-No.-542' (1990)--- . --- ---- --
(statutOlypredecessor to section 552.305 pennitted govemmental body to rely on interested
third party to raise and explain applicability of exception to disclosure under celiain
circumstances). We have received comments from Commonwealth. We have considered
the submitted arguments and reviewed the submitted infonnation.

We note that an interested third party is allowed ten business days after the date ofits receipt
of the governmental body's notice under section 552.305(d) of the Government Code to
submit its reasons, if any, as to why requested information relating to it should be withheld
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from disclosure. See Gov't Code § 552.305(d)(2)(B). As ofthe date ofthis letter, we have
not received any arguments from Cheng. We, thus, have no basis for concluding that any
portion of the submitted infonnation constitutes the proprietary information of Cheng. See
id. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of
commercial or financial information, party must show by specific factual evidence, not
conclusOlyor generalized allegations, that release ofrequested information would cause that
party substantial competitive harm), 552 at 5 (1990) (party must establishprimajacie case
that infonnation is trade secret), 542 at 3. Accordingly, the department maynot withhold any
of the submitted information based on the proprietary interests of Cheng.

Initially, Commonwealth asserts the request is overbroad and requests that the department
or this office seek clarification from the requestor. See Gov't Code § 552.222(b)
(governmental bodymay commlUlicate with requestor for purpose ofclarifying or narrowing
request for information). A governmental body has a duty to make a good faith effort to
relate a request for information to information that the governmental body holds. See Open
Records Decision No. 561 (1990). Moreover, a govenunental body may not refuse to
comply with a request on the ground ofadministrative inconvenience. See Indus. Found. v.
Tex. Indus. AccidentBd., 540 S.W.2d 668,687 (Tex. 1976) (cost or difficulty in complying
with predecessor of Act does not detennine availability of information); Open Records
Decision No. 497 (1988). In tIllS case, the department has not sought clarification from the
requestor and has submitted responsive information for our review. We consider the
department to have made a good faith effort to identify the infonnation that is responsive to
the request. Accordingly, we will consider Commonwealth's remaining arguments against
disclosure of the submitted information. l - ... .

C9111l1.1Q11.w~a1tllappl:)~l"S .toclailllJlla1;sQ1lle ofjjsillfQl1llatiOll is confidential under
·----seetiol1s-4(}1-;0S.'7-and-401-.058 ofthe-Insuranee-CodeJ:. Seetiol1..sSZ~1-01-ofthe·Government

Code excepts from disclosure "information considered to be confidential by law, either

'We note that Conunonwealth seeks to withhold its agency agreements,tlu'ee-year business plans, trust
. fundagreemelits, prennums, soCiaTsecmit)i iilliribers;aiid access deviceirifoimation.. However, we note that
the department has not submitted this infomlation for om review. Because such infonnation was not submitted
by the govemmental body, this lUling does not address that infOlTI1ation and is limited to the infOlTI1ation
subwitted as responsive bythe department. See Gov't Code § 552.301(e)(1 )(D) (govenl.1nentalbodyrequestinlL _
decision from attomey general must submit copy of specific information requested or representative sample if
information is volmninous). We :further note that although Commonwealth raises section 552.305 of the
Govenunent Code, tlus section is not an exception to disclosme under tlle Act; rather, it is a procedmal
provision pennitting a govemmental body to decline to release infOlTI1ation that may implicate a person's
privacy or property interests for the pm-pose ofrequesting a decision from this office as provided under tlle Act.
See Gov't Code § 552.305; ORD 542.

2Conunonwealtll cites to tlle fomler article 1.15 of tlle Insmance Code, wIuch was codified as
sections 401.057 and 401.058 in2005. Act of 2005, 79th Leg., R.S., ch. 727, § 1, secs. 401.057 and 401.058,
2005 Tex. Gen. Laws 1765, 1766. Therefore, we will address Commonwealtll's argmnents under
sections 401.057 and 401.058.

---I
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constitutional, statutory, or judicial decision." Gov't Code § 552.101. Tills section
encompasses informationprotectedbyother statutes. Section 401.051 ofthe msurance Code
requires the department, or an examiner appointed by the department, to visit each insurance
calTier and examine the carrier's financial condition, ability to meet liabilities, and
compliance with the laws affecting the conduct of the carrier's business. ms. Code
§ 401.051(a), (b). m c011l1ection with tills examination process, section 401.057 provides in
part:

(b) In conducting qn examination lmder this subchapter, the department shall
use audits and work papers that the calTier makes available to the department
alld that are prepared by an accountant or accounting finn meeting the
qualifications of Section 401.011. The department may conduct a separate
audit ofthe carrier ifnecessary. Work papers developed in the audit shall be
maintained in the manner provided by Sections 401.020(b) and (c).

(c) The carrier shall provide the department with:

(1) the work papers ofan accountant or accounting finn or the carrier;
and

(2) a record of any cOlmnmlications between the accountant or
accounting firm and the carrier that relate to an audit.

(~) InJorm::ttiQllQQt::til1eclllm:leLtlli§s~c:ti911jS.cQl1:ficie1lti111'mcimaYllOt lJe.
. ------- ---disc1ose&to-the-publie-e:x:cept-whenintredueed-as-evidenGe-in-a-heaFing.~---------- --- -------

(a) A final or preliminary examination reportalld allyinfonnation obtained
dlll'{ng aJlexa111111atioll are confidential illic1 aloe not subjectto disclosure under
[the Act].

(5fSiilisection (a) applies irtlie examined carrier is under supervision or
conservatorship. Subsection{a) does not apply to an examination conducted
in connection with a liquidation or receivership llilder tIns code or another
insurance law of tIns state.

Id. § 401.058. Commonwealth asselis that some ofits submitted information is confidential
under sections 401.057 and 401.058. Pmsuantto section 552.303 ofthe Govenllnent Code,
this office notified the depaliment by letter dated April 15, 2010, that we needed additional
infonnation explaining whether the submitted infonnation was obtained by the department
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pursuant to chapter 401 of the Insurance Code. See id. § 552.303(c) (attorney general may
give written notice to governmental body that additional information is necessary to render
a decision). The department has infonned this office that the submitted infonnation was not
obtained during the course of an examination lmder chapter 401 of the hlsurance Code.
Thus, we find section 401.057 and section 401.058 are not applicable in this instance.
Accordingly, the department may not withhold any of the submitted information under
section 552.101 of the Government Code on that basis.

COlmnonwealth also argues that the infonnation at issue implicates privacy interests.
Common-law privacyprotects infonnation that is highly intimate or embalTassing, such that
its release would be highly objectionable to a person of ordinary sensibilities, and of no
legitimate public interest. See Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668,685 (Tex. 1976). Common-law privacy protects the interests of individuals,
however, and not those ofbusiness and governmental entities. See Open Records Decision
Nos. 620 (1993) (corporation has no right to privacy), 192 (1978) (right to privacy is
designed primarilyto protect human feelings and sensibilities, rather thanproperty, business,
or other pecuniary interests); see also United States v. Morton Salt Co., 338 U.S. 632, 652
(1950) (cited inRosen v. Matthews Constr. Co., 777 S.W.2d434 (Tex. App.-Houston [14th
Dist.] 1989), rev'd on other grolmds, 796 S.W.2d 692 (Tex. 1990» (corporation has no right
to privacy). Commonwealth has not demonstrated that any of the information at issue is
protected by common-law privacy. Likewise, Commonwealth has not pointed to any
statutory confidentiality provision, nor are we aware of any, that would make any of the
submitted information confidential under section 552.101. Therefore, the department may
not withhold any portion of the submitted information on that basis under section 552.101.

C()l1llll()ll'Yealth also raises section 552.1 Q~(~)gf the Govemment Code for a portion of its
-_ .. __ .. _-- ---------------------" .._----------------

.•..•. .... .-~<>:~::r:~::~~~;-;,o;~~::;~~:Q~~::~;':::=~ti~:::s~:·:;::'~~=r- •... ---- I
~ ...~ ~ ~. ~~ --~~~~~privacyr:-]"--(Jov'reocle -§~55 2:-t02(a}:-~Sectton -S52.-t02(a)lJrorects lfifofmattonrelatlngto-~_.~.~._--.~.~-----

public officials and employees. See Hubert v. Harte-Hanks Tex. Newspapers, Inc., 652
S.W.2d 546,549-51 (Tex. App.-.Austin 1983, writ refd n.r.e.~ (addressing statutory
predecessor). mihis· irisiallce,theirifonnation af issue is .. reIaf6dt6 a private entity;
Commonwealth. Therefore, the department may not withhold any pOliion of
Commonwealth's infonnation under section 552.102(a) of the Government Code.

Next, COlmnonwealth asserts that portions of its infonnation are excepted from disclosure
pursuant to section 552.1 04 ofthe Govemment Code. Section 552.104 excepts "infonnation
that, ifreleased, would give advantage to a competitor or bidder." Gov't Code § 552.104(a).
This exception protects the competitive interests of governmental bodies such as the
department, not the proprietaryinterests ofprivateparties such as Commonwealth. See Open
Records Decision No. 592 at 8 (1991) (discussing statutory predecessor). In this instance,
the depmiment does not raise section 552.104 as an exception to disclosure. Therefore, the
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department maynot withhold anyofthe submittedinfonnation under section 552.104 ofthe
Govenllnent Code.

COll1lnonwealth also asserts that portions of its infonnation are excepted lUlder
section 552.110 of the Govenunent Code. Section 552.110 protects: (1) trade secrets, and
(2) commercial or financial infonnation, the disclosure of which would cause substantial
competitive hann to the person from whom the infonnation was obtained. Gov't Code
§ 552.110(a), (b). Section 552.110(a) protects the proprietary interests ofprivate parties by
excepting from disclosure trade secrets obtained from a person and privileged or confidential
by statute or judicial decision. See id. § 552.110(a). A "trade secret"

may consist of any fonnu1a, pattern, device or compilation of infonnation
which is used in one's business, and which gives [one] an opportunity to
obtain an advantage over competitors who do not lmow or use it. It may be
a fonnu1a for a chemical compound, a process ofmanufacturing, treating or
preserving materials, a pattern for a machine or other device, or a list of
customers. It differs from other secret infonnation in a business in that it is
not simply infonnation as to single or ephemeral events in the conduct ofthe
business, as for example the amount or other tenns of a secret bid for a
contract or the salary of certain employees. . .. A trade secret is a process
or device for continuous use in the operation of the business. Generally it
relates to the production ofgoods, as for example, a machine or fonnu1a for
the production of an article. It may, however, relate to the sale of goods or
to other operations in the business, such as a code for detennining discounts,
rebates or other concessions in a price list or catalogue, or a list ofspecialized
customers, ()~clmethod ofboo1(k~<;pillgor other office man~ge111ellt.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see Hyde Corp. v. Huffines, 314
~. -~ - ~ ~-~~-5~W:2Q-/o3;'776~(Tex~t9S-8);-Op-en-Re-curds~L>e-cision-No-s:--2S-5-(t98(J);-232-tt979)~-21'1-- -- --- -- ~-- --

(1978).

There are sixfaCtorsto beassessed in detenlliriirig\vhether ilifonnation Cjlla:Iifies as a trade
secret:

----- ----;-------~,(t)-th-e-extentto--whichihe-infonnation-is-1mown-outside-of[the-company's]--------

business;

(2) the extent to which it is known by employees and others involved in [the
company's] business;

(3) the extent ofmeasures taken by [the company] to guard the secrecyofthe
infonnation;
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(4) the value ofthe infonnation to [the company] and to [its] competitors;

(5) the amount ofeffort or money expended by [the company] in developing
this infonnation; and

(6) the ease or difficulty with which the infonnation could be properly
acquired or duplicated by others.

RESTATEMENT OF TORTS § 757 cmt. b; see ORD 232. TIns office must accept a claim that
infonnation subject to the Act is excepted as a trade secret ifaprimafacie case for exception
is made, and no argument is submitted that rebuts the claim as a matter oflaw. ORD 552.
However, we cannot conclude that section 552.11 O(a) is applicable unless ithas been shown
that the infonnation meets the definition ofa trade secret and the necessary factors have been
demonstrated to establish a trade secret claim. See Open Records Decision No. 402 (1983).

Section 552.11 O(b) protects "[c]ommercial or financial infonnation for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitivehann to the person from whom the infonnation was obtained[.]" Gov't Code
§552.11 O(b). This exception to disclosure requires a specific factual or evidentiaryshowing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the infonnation at issue. See ORD 661.

Commonwealth argues that portions ofits infonnation constituteprotected trade secrets. We
find Commonwealthhas failed to demonstrate how anyportion ofthe submitted infonnation

.meets the definition of a trade secret, norhas Commonwealth demonstrated the necessary
factors to establish a trade secret claim for the infonnation at issue. See Open Records..... . ...-- -- ---- ----- . . - -[

-- ~- -. -- --~;~;::en~~~:~4~~d(~~:~1:s~;r~2f;~~0~t~:~~·~Q:~~~:~::::a~:Q::~~~l~~e~~~~e::~;~ - ..----- - - --~l
- - - -.. ---- claimt3t9-af2-(inforIT:lattotrrelatingtcnJrg-arnzation;per~;o11f[el,market-st1rdie-s;-pnJfesstolla:I~.-- - ------- --- ---

references, qualifications, experience, and pricing not excepted under section 552.110).
Therefore, -the department may not withhold any of the submittedinfonnation pursuant to
seCfiol1552.110(a)ofthe Govenunerif Code. Commonwealth has also .failed-to provide
specific factual evidence demonstrating that release.ofany ofthe infonnation at issue would
result in substantial competitive hann to the company. See ORD 661 (for infonnation to be

~~~wi:tlllTell:l.-underc-ol1IDrerciaI-orfil1arrciahnformation-prorrg-ofsection-5-S-2-=-1-r-O;-busirress-must-----~

shQw by specific factual evidencethat substantial competitive injury would result from
release of particular infonnation at issue). Accordingly, the department may not withhold
any of the submitted infonnation pursuant to section 552.110(b) ofthe Govenunent Code.

Finally, Commonwealth asserts that portions ofits infonnation are excepted from disclosure
pursuant to section 552.125 of the Govemment Code. Section 552.125 excepts from
disclosure "[a]ny documents or infonnation privileged under the Texas Environmental,
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Health, and Safety Audit Privilege Act" (the "TEHSAP"). Gov't Code § 552.125.
Section 5 ofthe TEHSAP, article 4447cc, V.T.C.S., provides in part:

(a) An audit report is privileged as provided in this section.

(b) Except as provided in Sections 6, 7, and 8 ofthis Act, any part ofan audit
report is privileged[.J

V.T.C.S. art. 4447cc, § 5(a)-(b); see id. §§ 3(a)(1), 4 (defining "audit report"). Section 6 of
the TEHSAP provides in part:

(b) Disclosure of an audit repOli or any information generated by an
environmental or health and safety audit does not waive the privilege
established by Section 5 of this Act if the disclosure:

(3) is made under a claim ofconfidentiality to a governmental official
or agency by the person for whom the audit report was prepared or by
the owner or operator [of a regulated facility or operation].

Id. § 8(b)(3). Section 6 further provides:

(d) Information that is disclosed under Subsection (b)(3) oftlus section is
confidential and is not subject to disclosure under Chapter 552, Govemment
.Q()(i.e·_A.pu~E~~!1!ity~.p1.!Qli~.. e111pl~yee....()rpl1pligc)ffi~}'lI\V_ho_sii~c.!~ses

.. - - .- .-_·_-··---infQnnatiQn-in·.violation-ofthis-subsection-is-subjecUoany-penalty-pro:vided
in Chapter 552, Government Code.

Id. § 6(d). Section 8 of the TEHSAP provides, however, that "[t]he privilege described in
this Act does not apply to ... adocument, cOlmnunication, datum, or report or other _
infOil1:iafiOil requiied by·ai"eglllatOry agellcy t6bec611eCfed, ·developed,liiailltailiea,or
reported under a federal or state environmental or health and safety law[.]" Id. § 8(a)(1).

i----·---'Lonnnonwealtlrconterrds--thatits-information-is-privileged-under-the-TEHS:A:P-and--i:s---------+
therefore excepted fi.-om disclosure lmder section 552.125 of the Government Code.
However, COlmnonwealth has not demonstrated that any portion of its information
constitutes an environmental or health and safety audit, or any infonnation generated by an
environmental or health and safety audit. Thus, we conclude no portion ofCommonwealth' s
information is privileged under section 5 ofthe TEHSAP. Accordingly, the department may
not withhold any pOliion of COlmnonwealth's information under section 552.125 of the
Govemment Code.
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We note the remaining information contains personal e-mail addresses that are subject to
section 552.137 of the Government Code.3 Section 552.137 excepts from disclosure "an
e-mail address ofa member ofthe public that is provided for the purposes ofcommunicating
electronically with a governmental body," unless the member of the public consents to its
release or the e-mail addressisofatypespecificallyexcludedbysubsection(c).Id.
§ 552.137 (a)-(c). We have marked e-mail addresses in the remaining information that are
not of a type specifically excluded by subsection (c). Accordingly, the department must
withhold the e-mail addresses we have marked under section 552.137 of the Government
Code, unless the owners affinnatively consent to their disclosure.4

Finally, we note that portions of the submitted information appear to be protected by
copyright. A custodian of public records must comply with the copyright law and is not
required to furnish copies ofrecords that are copyrighted. Attorney General Opinion JM-672
(1987). A governmental body must allow inspection of copyrighted materials unless an
exception applies to the information. Id. If a member ofthe public wishes to make copies
of copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member ofthe public assumes the duty ofcompliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990).

In smmnary, the department must withhold the e-mail addresses we have marked under
section 552.137 of the Government Code, unless the owners affirmatively consent to their
disclosure. The remaining infonnation must be released, but any information that is
protected by copyright may only be released in accordance with copyright law.

._Ihi$l~ttel"1Jlli1!gjslj1l1i1~(:t.tQ.thE:p~ig_111t:lrillf01".l1l(ltio11,a!iss.t!ejll.thi.~.!~qll~s!aI1cl)i111it~d
-- --_._._-- --to-thefacts-as-presented-te-us~-therefere,-this-lUling-must-not-be-relied-up(m-as-a-previous--.

determination regarding any other information or any other circumstances.
~---..----- --------------------------------- - - -----=-------------,.----------------------

r~-

I
i
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i
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This ruling triggers important deadlines regarding the rights and responsibilities of the
govemmental bedyand oftherequestor. Formore information concerning those rights and
responsi.blIi.ties, pleasevisif om-website·af http://www.oag.sfafe.tx.us7opei17iI1.dexod.php.
or call the Office of the Attorney GeneraJ's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

3The Office of the Attomey General will raise a mandatory exception on behalf of a govennnental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).

4We note this office recently issued Open Records DecisionNo. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including an e-mail
address ofa member ofthe public undersection 552.137, without the necessity ofrequesting an attomey general
decision.
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-- ~ -~~-- -~ ~--- -- --~~ - ~- ~~- ~- -~-~~---- --~--------~-- --~-~-----------------

information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

'~

~ett
Assistant Attorney General
Open Records Division

JB/dls

Ref: ID# 376550

Enc. Submitted documents

c: Requestor
(w/o enclosures)

Mr. Lee D. Thibodeaux
Fulbright & Jaworski, L.L.P.
For Commonwealth Insurance Company
1301 McKinney, Suite 5100

~ HOllstoll,T~xas77QI0-}Q95_
(w/oenc1osures3------ - -- ------------ --

IY.fr: J6(:rS~-Clien&-F:C:KS:---
J. S. Cheng & Partners, Inc.
Suite 706, Don Mills
~1560 J:)611Mi11sRoaCl
Ontario, Canada M3B 3K4
(w/o enclosures)


