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April 21, 2010

Ms. Candice M. De La Garza
Assistant City' Attomey

Ms. Evelyn Njuguna
Assistant City, Attomey
City of Houston
P.O. Box 368
Houston, Texas 77001

OR2010-05675

Dear Ms. De La Garza and Ms. Njuguna:

You ask whether celiain infonnation is subject to required public disclosure under the
Public Infol111ation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 376751.

The Houston ',Police Depmill1ent and the Houston Emergency Center (collectively the
"department") received two requests from the same requestor for the incident report,
administrative investigation, dispatch records, and audio recordings pertaining to a specified
incident, as well as infol111ation fl.-om the personnel file of a named officer relating to the
incident. You state the department will provide some of the responsive infol111ation to the
requestor. Yo:u indicate the depmiment does not have some of the requested infonnation. 1

You claim the submitted information is excepted from disclosure under
sections 552.101, 552.108, and 552.130 ofthe GovenU11ent Code; We have considered tIle
exceptions you claim and reviewed the submitted infonnation.

Initially, you acknowledge that the department failed to comply with the procedural
requirements Ofsection 552.301 ofthe GovenU11ent Code with regards to the second request.
See Gov't CQde § 552.301(b). A govermnental body's failure to comply with the

. IWe note the Act does not require a govenmlental body to release information that did not exist at the
time the request for information was received or create new information in response to a request. See Econ.
Opportunities Dev. Corp. v. Bustamante, 562 S.W. 2d 266 (Tex. Civ. App. - San Antonio 1978, writ dism'd).
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requirements of section 552.301 results in the legal presumption that the infol111ation is
public and must be released. Ie!. §552.302. In order to overcome the presumption that the
requested infol111ation is public infol111ation, a govenmlental body mustprovide a compelling
reason why the infol111ation should not be disclosed. See Simmons v. Kuzmich, 166
S.W.3d 342 (Tex. App.-Fort Worth 2005, no peL); Hancock v. State Bd. Of Ins., 797
S.W.2d 379,381-82 (Tex',App.-Austin 1990, no writ) (governmental body must make
compelling d~monstration to overcome presumption of openness, pursuant to statutory
predecessor to section 552.302); see also Open Records Decision No .. 319 (1982). A
compelling reason exists when third-party interests are at stake or when information is
confidential llnder other law. See Open Records Decision No. 150 (1977). Because
section 552.101 of the Govenmlent Code can provide a compelling reason for non­
disclosure, we will consider your argument under this exception for the portion of the
infonnation that was not timely submitted.

Section 552.101 ofthe Govenunent Code excepts from disclosure "infomlation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses information protected by other statutes,
including sect~on 143.1214 ofthe Local Govenunent Code. You state the City of Houston
is a civil service city under chapter 143 of the Local Govermnent Code. Section 143.1214
of the Local Govemment Code provides in relevant pmi:

(b) The department shall maintain an investigatory file that relates to a
disciplinary action against a fire fighter or police officer that was overtumed
on appeal, or any document in the possession of the depmiment that relates
to a charge of misconduct against a fire fighter or police officer, regardless
ofwhether the charge is sustained, only in a file created by the department for
the department's use. The depmiment may only release infonnation in those
investigatory files or documents relating to a charge of misconduct:

(1) to another law enforcement agency or fire department;

, (2) to the office of a district or United States attomey; or

, (3) in accordance with Subsection (c).

(c) The depmiment head or the department head's designee may forward a
docUlTJ.ent that relates to disciplinary action against a fire fighter or police
officer to the director or the director's designee for inclusion in the fire
fighter's or police officer's personnel file maintained under
Sectiop.s 143.089(a)-(f) only if:

; (1) disciplinary action was actually taken against the fire fighter or
" police officer;

(2) the document shows the disciplinary action taken; and
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(3) the document includes at least a brief sunmlary of the facts on
. which the disciplinary action was based.

Local Gov't Code § 143.1214(b)-(c). You state that Exhibit 3 is an Internal Affairs Division
("IAD") investigation ofalleged misconduct by a department officer and that the submitted
event history l;ecord also pertains to this investigation.2 You state that the allegations were
sustained and that disciplinary action was taken. You further state that the department has
forwarded the documents meeting the conditions of section 143.1214(c) to the officer's
persOlmel file:maintained under section 143.089(a) ofthe Local Govemment Code.3 Thus,
we understalld that the infomlation at issue does not meet all of the conditions of
section 143 .1214(c) for inclusion in the officer's civil service persOlmel file. Accordingly,
the department must withhold Exhibit 3 under section 552.101 of the Govenmlent Code in
conjunction with section 143.1214 ofthe Local Govenmlent Code.4 We note, however, that
the event history record you seek to withhold under section 143.1214 is maintained
independently from a police officer's personnel file. The department may not engraft the
confidentiality afforded to records under section 143.1214 to other records that exist
independently of the police department's intemal files. Therefore, we conclude that this
inf01111ation, yrhich we have marked, may not be withheld under section 552.101 in
conjunction with section 143.1214.

Section 552.1,.08(a)(2) of the Govemment Code excepts from disclosure infomlation
conce111ing all investigation that concluded in a result other than conviction or deferred
adjudication. .•. See Gov't Code 552.108(a)(2). A govenmlental body claiming
section 552.108(a)(2) must demonstrate that the requested infomlation relates to a criminal
investigation that concluded in a final result other than a conviction or deferred adjudication
Seeid. §§ 552.108(a)(2), .302(e)(1)(A). You inform us that Exhibits 2 and 4 peliain to a case
that concluded in a result other than conviction or deferred adjudication. Based on your
representation and our review, we conclude that section 552.108(a)(2) is applicable to this
inf01111ation.

However, section 552.108 ofthe Govenmlent Code does not except from disclosure basic
information about an alTested person, an arrest, or a crime. See Gov't Code § 552.108(c).
Section 552.1 08 (c) refers to the basic front-page inf01111ation held to be public in Houston
Chronicle Publishing Co. v. City of Houston, 531 S.W.2d 177 at 186-88 (Tex.
App.-Houst¢n [14th Dist.] 1975), writrefdn.r.e.percuriam, 536 S.W.2d559 (Tex. 1976),
and includes qdetailed description ofthe offense. See also Open Records Decision No. 127.

2you h,we submitted two Exhibits labeled "Exhibit 2." Therefore, we will refer to the Exhibit 2 you
submitted in response to the second request as the "event history record" for clarity.

3you state that the requestor will be directed to the city's hmnan resomces department for the
responsive information.

40m ruling is dispositive of the inf01111ation you state is non-responsive with regards to the second
request.
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at 3-4 (l976}(summarizing types ofinfonnation deemed public by Houston Chronicle).
Thus, with the exception of basic info1111ation, which you state will be released, the
depmiment may withhold Exhibits 2 and 4 under section 552.108(a)(2).

You l~ave marked a social security number in the remaining information. vVe note this
infOl~mation is subject to section 552.1175 of the Govemment Code. Section 552.1175 in
part provides:

(a) This section applies only to:
(1) peace officers as defined by A1iicle 2.12, Code of

. Criminal Procedure;

(b) Info1111ation that relates to the home address, home telephone number, or
sociaLsecurity number of an individual to whom this section applies, or that
reveal$ whether the individual has family members is confidential and may
not bedisclosed to the public under this chapter ifthe individual to whom the
infonnation relates:

(1) chooses to restrict public access to the infonnation; and

. (2) notifies the gove111mental body ofthe individual's choice
on a f01111 provided by the govenunental body, accompanied

'. by evidence of the individual's status.

Gov't Code §552.1175(a), (b). Accordingly, ifthe officer concerned elects to restrict access
to this infonn~tion in accordance with section 552.1175(b) of the GovenU11ent Code, then
the department must withhold inf01111ation you have marked, as well as the additional
information'vve have marked, under section 552.1175. Ifthe officer does not elect to restrict
access to the rparked info1111ation, then the depmiment may not withhold this info1111ation
lmder section:::552.1175.5

' •.1

You have also marked pOliions of the remaining inf01111ation lmder sections 552.130 ofthe
Govenunent Code. Section 552.130 of the GovenU11ent Code excepts from disclosure
infonnation tli.at relates to a motor vehicle operator's or driver's license or permit or a motor
vehicle title or registration issued by an agency of this state. See ie!. § 552.130(a)(l), (2).
Upon review, we find the depmiment must withhold the info1111ation we have marked under
section 552.130. We note, however, that because section 552.130 protects personal privacy,
the requestor has a right of access to his client's Texas motor vehicle record information

5We note that section 552.147(b) of the Government Code authorizes a governmental body to redact
a living person's'social security lllU11ber :6:ompublic release without the necessity ofrequesting a decision from
tIus office. See yov't Code § 552.147.

J,
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pursuant to section 552.023 of the Gove111ment Code. See id. § 552.023(a), (b)
(govermnental body may not deny access to person to whom information relates, or that
person's representative, solely on the grounds that infonnation is considered confidential by
privacy principles); Open Records Decision No. 481 at 4 (1987) (privacy theories not
implicated when individual requests information concel11ing himself). Thus, none of the
remaining information you have marked may be withheld on that basis.

In summmy, .the department must withllold Exhibit 3 under section 552.101 of the
Govermllent Code in conjunction with section 143.1214 of the Local Gove111ment Code.
With the exception of basic infol111ation, the department may withhold Exhibits 2 and 4
under section '552. 108(a)(2) of the Govenmlent Code. The department must withhold the
information we have marked under section 552.1175 of the Govennnent Code if the officer
chooses to restrict access to this infol111ation. The department must withhold the infonnation
we have marked under section 552.130 of the Govenmlent Code.6 The remaining
information must be released.

This letter ruling is limited to the particular infol111ation at issue in this request and limited
to the facts as- presented to us; therefore, this ruling must not be relied upon as a previous
detel111ination regarding any other infonnation or any other circumstmlces.

This ruling tfiggers impOliant deadlines regarding the rights and responsibilities of the
govenmlentalbody and ofthe requestor. For more infOlmation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Govenmlent Hotline, toll free,
at (877) 673-:6839. Questions concel11ing the allowable charges for providing public
infol111ation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney (Jeneral, toll fi-ee, at (888) 672-6787.

Sincerely,

IktxJ~
Pamela Wissemmm
Assistant Attol11ey General
Open Records Division

PFW/cc

6We note that this office recently issued Open Records Decision No. 684 (2009), a previous
detemJination to :all govermllental bodies authorizing them to withhold ten categories ofinfonnation, including
a Texas license plate number under section 552.130 of the Government Code, without the necessity of
requesting an attorney general decision. We further note that this requestor has a special right ofaccess to some
ofthe motor vehicle information being released that would otherwise be confidential with regard to the general
public. See Gov't Code § 552.023(a). Accordingly, if the department receives another request for the
information from an individual other than the individual with a right of access lUlder section 552.023, the
department is authorized to withhold the Texas license plate l1lU11ber being released lmder section 552.130
without the necessity of requesting an attorney general decision.
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Ref: ID# 376751

Ene. Submitted documents

c: Requestor
(w/o enclosures)


