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Dear Mr. Pena:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 377447.

The City of Sabinal (the "city"), which you represent, received a request for "evidence"
pertaining to a specified incident. You claim the submitted infonnation is excepted from
disclosure under section 552.103 of the Government Code. We have considered the
exception you claim and reviewed the submitted infonnation.

Initially, we address your argument that the requested "physical" evidence is not subject to
release under the Act. The Act applies to "public inforn1ation," which is defined as
infonnation that is collected, assembled, or maintained under a law or ordinance or in
connection with the transaction of official business by a govemmental body or for a
govemmental body, and the govemmental body owns the infonnation orhas a right ofaccess
to it. Gov't Code § 552.002. This office has ruled that tangible physical items are not
"infonnation" as that tenn is contemplated under the Act. See, e.g., Open Records Decision
No. 581 (1990). Thus, any responsive tangible physical evidence that is maintained by the
city is not public infonnation, and the city is not required to release such tangible evidence
to the requestor in response to the present request. See Gov't Code §§ 552.002, .021.

Section 552.103 provides in relevant part as follows:
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(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) InfOlmation relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication ofthe information.

Id. § 552.103(a), (c). A governmental body has the burden ofproviding relevant facts and
documents to show that the section 552.l03(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation was pending or
reasonably anticipated on the date that the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. o/Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ refd
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both
prongs of this test for information to be excepted under section 552.l03(a).

To establish that litigation is reasonably anticipated, a governmental body must provide this
office "concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture." Open Records Decision No. 452 at 4 (1986). Concrete evidence to support a
claim that litigation is reasonably anticipated may include, for example, the governmental
body's receipt of a letter containing a specific threat to sue the governmental body from an
attorney for a potential opposing party. Open Records Decision No. 555 (1990); see Open
Records Decision No. 518 at 5 (1989) (litigation must be "realistically contemplated").

You state the submitted information relates to a pending criminal investigation. You state
once the investigation is complete, the information is expected to be turned over for
prosecution. However, you have failed to demonstrate that the city is a party to any pending
or anticipated litigation. See Gov't Code § 552.1 03(a); Open Records Decision No. 575 at 2
(1990) (stating that predecessor to section 552.103 only applies when governmental body is
party to litigation). In such a situation, we require an affirmative representation from the
govermnental body with the litigation interest that the governmental body wants the
information at issue withheld from disclosure under section 552.103 of the Government
Code. You have not provided this office with an affirmative representation from the
prosecuting entity that it wants the information at issue withheld from public disclosure.
Furthermore, you do not assert that a criminal case had been filed at the time the city
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received the request. Accordingly, you may not withhold any ofthe submitted information
under section 552.103 of the Government Code.

We note portions ofthe submitted informatiOll are subjectto sections 552.130 and 552.137
ofthe Government Code.! Section 552.130 provides infonnation relating to a motor vehicle
operator's license, driver's license, motor vehicle title, or registration issued by a Texas
agency is excepted from public release. Gov't Code § 552.130(a)(1), (2). We have marked
Texas motor vehicle information that is generally subject to section 552.130. However, the
requestor may be acting as the property owner's authorized representative in this instance.
Section 552.130 protects privacy interests, and as the owner's authorized representative, the
requestor would have a right of access under section 552.023 to the marked Texas motor
vehicle record infonnation. See id. § 552.023(a); Open Records Decision No. 481 at 4
(1987) (privacy theories not implicated when an individual or authorized representative asks
governmental bodyto provide information concerning that individual). Thus, ifthe requestor
is the owner's authorized representative, the city may not withhold the information at issue
under section 552.13O. Ifthe requestor is not acting as the owner's authorized representative,
the city must withhold the Texas motor vehicle record information we have marked under
section 552.130 ofthe Government Code.

Section 552.137 of the Government Code excepts fl.·om disclosure "an e-mail address of a
member ofthe public that is provided for the purpose ofcommunicating electronically with
a governmental body" unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c). The
marked e-mail address does not appear to be of a type specifically excluded by
section 552.137(c). Therefore, the city must withhold the e-mail address we have marked
under section 552.137 of the Government Code, unless the city receives consent for its
release.2

In summary, if the requestor is not acting as the owner's authorized representative, the city
must withhold the Texas motor vehicle record information we marked under section 552.130
of the Government Code. The city must withhold the e-mail address we marked under
section 552.137 ofthe Government Code, unless the city has received consent for its release.

IThe Office oftheAttorney General will raise mandatory exceptions on behalfofagovernmental body,
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987),470
(1987).

2We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
authorizing all governmental bodies to withhold ten categories of information, including Texas license plate
numbers under section 552.130 ofthe Government Code and an e-mail address ofamember ofthe public under
section 552.137 of the Government Code, without the necessity of requesting an attorney general decision.
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As you raise no further exception to the disclosure ofthe remaining information, it must be
released to this requestor.3

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/inclex or1.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Matt Entsminger
Assistant Attorney General
Open Records Division

MRE/rl

Ref: ID# 377447

Ene. Submitted documents

c: Requestor
(w/o enclosures)

3We note the infonnation being released contains confidential infonnation to which the requestor has
a right ofaccess. See Gov't Code § 552.023(a); Open Records Decision No. 481 at 4 (1987) (privacy theories
not implicated when individual asks governmental body to provide him with infonnation concerning himself).
Therefore, ifthe city receives another request for this same infonnation from a different requestor, then the city
should again seek a decision from this office.
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