
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

April 22, 2010

Mr. Bill Delmore
Assistant District Attorney
9th Judicial District
207 West Phillips, 2nd Floor
Conroe, Texas 77301

0R2010-05733

Dear Mr. Delmore:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Yourrequest was
assigned ID# 376710.

The MontgomeryCount;yDistrictAttomey(the "district attorney') received arequest for the
-------u7witness~statements;_photographs;-medical-yecords;-and~autopsYTeports_pertainingLo-a------

specified incident. You claim the submitted audio and video recordings, photographs,
toxicology report, alltopsYreport, and witness statements are excepted from disclosure under
sections 552.103 and 552.108 ofthe GovenuuenlCode. We have considered the exceptions
you claim and reviewed the submitted infonnation.

. . .
We must address the district, attorney's procedural obligations under the Act.
Section 552.301 describes the procedural obligations placed on a governmental body that
receives a written request for infOlmation it wishes to withhold. Pursuant to
section 552.301(b), the governmental body must ask for the attorney general's decision and
state the exceptions that applywithin tenbusiness days after receiving the request. See Gov't
Code § 552.301(a), (b). You state the district attorney received the request for infonnation
on January 28, 2010. However, you did not request a ruling from tIns office until
February 12, 2010. Consequently, we find the district attorney failed to comply with the
requirements of section 552.301 in requesting tIns decision fi'om our office.
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Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested infonnation is public and must be released, unless a compelling reason exists to
withhold the infonnation fi:om disclosure. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342,350 (Tex. App.-Fort Worth 2005, no pet.); Hancockv. StateBd. ofIns. , 797
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (governmental body must malce
compelling demonstration to overcome presumption of openness' pursuant to statutOly
predecessor to section 552.302); see also Open Records DecisionNo. 630 (1994). Generally,
a compelling reason to withhold infonnation exists where some other source of law makes
the infonnation confidential or where third party interests are at stake. Open Records
Decision No. 150 at 2 (1977). Although you raise sections 552.103 and 552.108 of the
Government Code as exceptions to disclosure for the submitted infonnation, these
exceptions are discretionaIy in nature. They serve only to protect a governmental body's
interests and may be waived; as such, they do not constitute compelling reasons to withhold
infonnation for purposes of section 552.302. See Dallas Area Rapid Transit v. Dallas
Morning News, 4 S.W.3d 469 (Tex. App.-Dallas 1999, no pet.) (governmental body may
waive section 552.103); Open Records Decisions Nos. 665 at 2 n.5 (2000) (discretionary
exceptions in general), 177 (1977) (statutory- predecessor to section 552.108 subject to
waiver). Consequently, the district attorney maynot withhold the submitted infonnation
pursuant to section 552.103 or section 552.108 ofthe Government Code. We note, however,
some of the infonnation may be excepted under sections 552.101 and 552.130 of the
Government Code. 1 Because sections 552.101 and 552.130 can provide compelling reasons
to· withhold infonnation, we will consider the applicability of these exceptions to the
submitted infonnation.

The submitted infonnation includes photographs taken during ail autopsy. Section 552.101
ofthe Government Code excepts from disclosure "infonnation considered to be confidential

_______b_yJa~J,.r,_ei1h~LC_QnsJituti{mal,_stamt{)J:JT,_QLb_y_jltdiciaLd_e_cjsiQn.:__GoY_'.LCo_de_§_i52.l0~.-.This' --l

section encompasses infonnation other statutes make confidential, such as section 11 of
article 49.25 of tIre Code of Criminal Procedure, which provides:

The medical eXaIniner shall keep full aIld complete records properly indexed,
giving the naITIe if known of every person whose death is investigated, the
place v/h~re the body V/~tS found, tl~e date, the cause and mar..ner ofde_ath, alld
shall issue a death certificate.... The records are subject to required public
disclosure in aCCOrdaI1Ce with [the Act], except that a photograph or x-ray of
a body taken during ail autopsy is excepted from required public disclosure
in accordance with [the Act], but is subject to disclosure:

'The Office ofthe Attomey General will raise mandatOly exceptions onbehalfofa governmentalbody,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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(1) lUlder a subpoena or authority of other law; or

(2) if the photograph or x-ray is of the body of a person who died
while in the custody of law enforcement.

Crim. Proc. Code art. 49.25. Neither exception to confidentiality applies to the submitted
autopsy photographs, in tIns instance. Therefore, the district attorney must withhold the
autopsy photographs pursuant to section 552.101 of the Government Code in conjunction
with section 11 of article 49.25 of the Code of Criminal Procedure.

The submitted audio and video recordings, witness statements, toxicology report, and
remaining photographs contain Texas driver's license and license plate numbers.
Section 552.130 of the Government Code provides infonnation relating to a motor vehicle
operator's license, driver's license, motor vehicle title, or registration issued by a Texas
agency is excepted from public release. Gov't Code § 552.130(a)(1), (2). Therefore, the
district attorney must withhold the Texas driver's license numbers we have marked in the
witness statements and toxicologyreport, as well as the Texas license plate numbers we have
indicated in the audio and video recordings and remaining photographs, under
section 552.130 ofthe Govenunent Code.2

In summary, the district attorney must withhold the submitted autopsy photographs under
section 552.101 ofthe Government Code in conjunction with section 11 ofarticle 49.25 of
the Code of Criminal Procedure, and the marked Texas driver's license and license plate
numbers under section 552.130 ofthe Government Code. The remaining information must
be released.3

[
.__~_,-,.----.;--,- L

Tnis letter ruling is-limited to the particular information at issue in this request and limited I

to the facts as IJresented to us; therefore, this ruling must not be relied upon as a p""-re,",-v1'-"i",o.."..u",,,s~~~~~~----c1

detennination regarding any other infOlmation or any other circumstances.

This ruling triggers impOliant deadlines regarding the rights alid responsibilities of the
govenunental body alld ofthe requestor. For more infonnation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Govern..lllent Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

2We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing themto withhold ten categories ofinfOlmation, including Texas driver's
license and license plate numbers illlder section 552.130 of the Government Code, without the necessity of
requesting an attomey general decision.

3We note the remaining infonllation contains social secmity numbers. Section 552.147(b) of the
Govenmlent Code authorizes a govenmlental body to redact a living person's social secmity nmnber from
public release without the necessity ofrequesting a decision £i.-om tins office under the Act.
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infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Sincerely,

~~D.tJ~
Leah B. Wingerson
Assistant Attomey General
Open Records Division

LBW/dls

Ref: ID# 376710

Ene. Submitted documents

c: Requestor
(w/o enclosures)


