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Dear Ms. Chatteljee:
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You ask whether certain infonnation is subject to required public disclosure under the
Public InfonnationAct (the "Act"), chapter 552 ofthe Government Code. Yourrequestwas
assigned ID# 377198.

TheUniversity of Texas a,tEI Paso (thy'~univyrsity") received a request for information
pertaining to the response made by WalkerCom, Inc. ("WalkerCom") to Request for
Proposals 21001200-WEXC. 1 You indicate the miiversitywill release some ofthe requested
infonnation. Although you take no position as to whether the submitted infonnation is
excepted under the Act;. youslale that release of t1ns{11fohnation may implicate the
proprietary interests of WalkerCom, Accordingly, you state, and provide documentation
showing, you notifiedWa1kerCom of the request for infonnation and of its right to submit
arguments to tIns office as to why the submitted infonnation should not be released. See
Gov't Code § 552.305(d); see also Open Records Decision No. 542 (1990) (statutory
predecessor to section 552.305 pennits governmental body to rely on interested third party
to raise and explain applicability ofexception in the Act in certain circumstances). We have

lWe note that the requestor narrowed his original request to infonnation relating to WalkerCom. See
Gov't Code § 552.222(b) (governmental body may conTI1mnicate with requestor for purpose of clarifying or
narrowing request for information).

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(514)463-2100 WWW.OAG.STATE.TX.US

An' Equal E;llp/~j'm~l1t OppOrltlnit)' Empl~yn" P;inted on" R(Cy;/~d- Papa



Ms. Neera Chatterjee - Page 2

received comments from an attorney for WalkerCom. We have considered the submitted
arguments and reviewed the submitted infonnation.

WalkerCom asserts section 552.110 ofthe Government Code as an exception for disclosure
for its infonnation. Section 552.110 protects: (1) trade secrets, and (2) commercial or
financial infonnation, the disclosure ofwhich would cause substantial competitive hann to
the person from whom the infonnation was obtained. Gov't Code § 552.110(a), (b).
Section 552.110(a) protects the proprietary interests of private parties by excepting from
disclosure trade secrets obtained from a person and privileged or confidential by statute or
judicial decision. See id. § 552.11 O(a). A "trade secret"

may consist of any fonnula, pattern, device or compilation of infonnation
which is used in one's business, and which gives [one] an opportlmity to
obtain an advantage over competitors who do not know or use it. It may be
a fonnula for a chemical compound, a process ofmanufacturing, treating or
preserving materials, a pattern for a machine or other device, or a list of
customers. It differs from other secret infonnation in a business . . . in that
it is not simply infonnation as to single or ephemeral events in the conduct
of the business, as, for example the amOlmt or other tenns of a secret bid for
a contract or the salary ofcertain employees. . .. A trade secret is a process /
or device for continuous use in the operation of the business. Generally it
relates to the production ofgoods, as, for example, a machine or fonnula for
the production of an article. It may, however, relate to the sale of goods or
to other operations in the business, such as a code for detennining discounts,
rebates or other concessions in a price list or catalogue, or a list ofspecialized
customers, or a method ofbooldceeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980),232 (1979), 217
(1978).

There are six factors to be assessed in detennining whether infonnation qualifies as a trade
secret:

(1) the extent to which the infonnation is known outside of [the company's]
business;

(2) the extent to which it is lmown by employees and others involved in [the
company's] business;

(3) the extent ofmeasures taken by [the company] to guard the secrecy ofthe
infonnation;
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(4) the value ofthe infonnation to [the company] and to [its] competitors;

(5) the amount ofeffort or money expended by [the company] in developing
the infonnation; and

(6) the ease or difficulty with which the infonnation could be properly
acquired or duplicated by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also ORD 232. This office must accept
a claim that infonnation subj ect to the Act is excepted as a trade secret if aprimafacie case
for exception is made and no argument is submitted that rebuts the claim as a matter oflaw.
Open Records Decision No. 552 at 2 (1990). However, we cannot conclude that
section 552.110(a) is applicable lmless it has been shown that the infonnation meets the
definition of a trade secret and the necessary factors have been demonstrated to establish a
trade secret claim. Open Records Decision No. 402 (1983).

Section 552.11 O(b) protects "[c]ommercial or financial infonnation for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive hann to the person from whom the infonnation was obtained[.]" Gov't Code
§ 552.11O(b). This exception to disclosure requires a specific factual or evidentiaryshowing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the infonnation at issue. Id. § 552.110(b); Open Records Decision
No. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial infonnation, party
must show by specific factual evidence, not conclusory or generalized allegations, that
release of requested infonnation would cause that party substantial competitive hann).

Having considered WalkerCom's arguments under section 552. 110(a), we detennine that
WalkerCom has failed to demonstrate that anyportion ofits submitted infonnationmeets the
definition ofa trade secret, nor has it demonstrated the necessary factors to establish a trade
secret claim for tlus infonnation. We note that pricing infonnation pertailung to a particular
contract is generally not a trade secret because it is "simply infonnation as to single or
ephemeral events in the conduct ofbusiness," rather than "aprocess or device for continuous
use in the operation 'of the business." See RESTATEMENT OF TORTS § 757 cmt. b (1939); ,
Hyde Corp. v. Huffines, 314 S.W.2d at 776; Open Records Decision Nos. 319 at 3
(1982),306 at 3 (1982). Accordingly, the university may not withhold anyofWalkerCom's
submitted infonnation on the basis of section 552. 110(a) of the Govemment Code.

Uponreview ofWalkerCom's argmnents mlder section 552.11 O(b), we find that WalkerCom
has made only conclusory allegations that the release of any of its submitted infonnation
would result in substantial damage to the company's competitive position. Thus,
WalkerCom has not demonstrated that substantial competitive injury would result fl.-om the
release of any of its remaining infonnation at issue. See Open Records Decision Nos. 661
(for infonnation to be withheld under commercial or financial infonnation prong of



-_._~--~-_._------------------

Ms. Neera Chatterjee - Page 4

section 552.11 0, business must show byspecific factual evidence that substantial competitive
injury would result fi:omrelease ofparticular infonnation at issue), 509 at 5 (1988) (because
costs, bid specifications, and circumstances would change for future contracts, assertion that
release of bid proposal might give competitor unfair advantage on future contracts is too
speculative). We note the submitted information reflects that WalkerCom's proposal
resulted in a contract with the university. This office considers the prices charged in
government contract awards to be a matter of strong public interest; thus, the pricing
infonnation of a wimling bidder is generally not excepted under section 552.11 O(b). See
Open Records Decision No. 514 (1988) (public has interest in knowing prices charged by
govenllnent contractors); see generally Freedom ofhlformation Act Guide & Privacy Act
Overview, 219 (2000) (federal cases applying analogous Freedom of hlformation Act
reasoning that disclosure of prices charged govermnent is a cost of doing business with
govenllnent). Further, the tenns of a contract with a govenllnental body are generally not
excepted from public disclosure. See Gov't Code § 552.022(a)(3) (contract involvingreceipt
or expenditure ofpublic funds expressly made public); Open Records Decision No. 541 at 8
(1990) (public has interest in knowing terms of contract with state agency). Accordingly,
none ofWalkerCom's submitted information maybe withheld under section 552.110(b) of
the Government Code. As no further exceptions have been raised, the submitted information
must be released.

This letter ruling is limited to the particulm: information at issue in tIns request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

/ I . J J,
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J mifer Luttrall
Assistant Attorney General
Open Records Division
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Ref: ID# 377198

Ene. Submitted documents

c: Requestor
(w/o enclosures)

Mr. Michael W. Gonzalez
Michael W. Gonzalez, P.L.L.C.
7930 Broadway Street, Suite 106
Pearland, Texas 77581
(w/o enclosures)


