
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

April 27,2010

Ms. Esmeralda Guerra
Director Sergeant
Crime Records Bureau
McAllen Police Department
P.O. Box 220
McAllen, Texas 78501

OR2010-05977

Dear Ms. Guerra:

-You ask whethercerfaln infomlationis subjectt() requiredpiiblicdiscloslire under- the
Public Information Act (the "Act"), chapter 552 ofthe Govenllnent Code. Your request was
assigned ID# 377714.

The-eity-of-Mc:A:nen--(the-'~city!!-)-received--a-request-for-the-mug-shot-and-police-repoli-----------:-­

pertaining to a specified incident. You claim that the submitted information is excepted from
disclosure under section 552.10r of the Gover1nileli.tC6de. We-have consIdered the
exception you claim and reviewed the submitted information.

Section 552.101 ofthe Government Code excepts from-disclosure "informatiori considered­
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses information made confidential by other statutes.
Section 552.101 encompasses section 2oT-:ZOTofTh--eFamiTy-Cooe, wliiC11 provlcles i=n~-~~-~----1

pertinent part: ,_
'j,,;" •

>"",

(a) [T]he following infonnationis confidential, is not subject to public
release under [the Act] and maybe disclosed only for purposes consistent
with this code and applicable federal Of ~tate law or under rules adopted by
an investigating agency: .
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(1) a report of alleged or suspected abuse or neglect made
under this chapter and the identity of the person making the
report; and

(2) except as otherwise provided in this section, the files,
reports, records, communications, audiotapes, videotapes, and
working papers used or developed in an investigation under
this chapter or in providing services as a result of an
investigation.

(h) This section does not apply to an investigation ofchild abuse or neglect
in a home or facility regulated under Chapter 42, Human Resources Code.

Fam. Code § 261.201(a), (h). You contend the submitted information is confidential under
section 261.201(a). However, section 261.201 does not apply to an investigation of child
abuse or neglect in a home or facility regulated under chapter 42 of the Human Resources
Code. Id. § 261.201(h). We note the incident at issue allegedly occurred at a child care
facility that is regulated by the Texas Department of Family and Protective Services under
chapter 42 of the Human Resources Code. We therefore find section 261.201 is not
applicable tothejnvestigation at issue. Thus, the city may not withhold the Bl.lbmitted_
information under section 552.101 on that basis.

We note a portion of the submitted information is subject to the Medical Practice Act (the
"MPA"), subtitleB-oftitle 3 oftheOccupations Code, whichgovems the publicavailabi1ity

-- -·oflTI:eaicaE~cords~-SectioiiT59~OOZof1heOccupafionsC6ae~proVidesTi1-pertinent pan:---
-- . -- --- -- ---- --- - - - ,_."- ----

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and

--. - ··pfivilegedand-nlayriofbe-discI6s-ed excepfasprovid-ed by tJ:1is-cliapter:~

(c) A person who receives information from a confidential communication
(W ",p""Arrl <:Ie rlpe,...rihPrl hV thie ,...h<:lnt",r Ath",r thl'ln l'l np.T<::cm li"ltPoCI in""..a. .J.. __'-'..L _u _ __ -.J -e _ ' 'OJ '-" -.... -.. L~"'l.; _ l.; ~_ ---

Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to· the extent that· disclosure is 'consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b)-(c). Information that is subject to the MPA includes both medical
records and information obtained from those medical records. See id. § 159.002, .004; see
also Open Records Decision No. 598 (1991). We have marked information taken from a
medical record that is subject to the MPA. Thus, this information may be released only in
accordance with the MPA. See ORD 598;



Ms. Esmeralda Guerra - Page 3

Section 552.101 of the Government Code also encompasses the doctrine of cornmon-Iaw
privacy, which protects information if (1) the infonnation contains highly intimate or
embarrassing facts, the publication ofwhich would be highly objectionable to a reasonable
person, and (2) the information is not oflegitimate concern to the public. See Indus. Found.
v. Tex. Indus. Accident Ed., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the
applicability ofcommon-law privacy, both prongs ofthis test must be demonstrated. See id.
at 681-82. The types ofinfonnation considered intimate and embarrassing by the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. See id.
at 683. This office has found the identities of victims of sexual abuse are excepted from
required public disclosure under common-lawprivacy. See Open Records Decision Nos. 440
(1986), 393 (1983), 339 (1982). The submitted documents contain the identifying
information of a victim of sexual abuse. This identifying information, which we have
marked, must be withheld under section 552.101 in conjunction with common-law privacy.

In summary, the city may only release the information taken from a medical record in
accordance with the MPA. The city must withhold the identifying infonnation we have
marked under section 552.101 of the Government Code in conjunction with common-law
privacy. The remaining infonnation must be released.

ThisJetter ruling is limited to the_particuladnformatiouatissuein this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

'Fhisrulingtriggers-important deadlines regarding the rights and responsibilities-of the
- . - - ..-. - .----~-_._--- goveIi1ii1entarlJoay anaoIlnerequestor. -Por more-ii1forrnilfioncon-cerninglnase rignts' ana---
__ ~_~~_ _ respoI1sibilities,pl~asevisit our website_athtrn:/lwww.oag.state.tx.us/open/index or1.php,

or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

-- ~--- iiifonnafionunderfne-AdmusflJeaireCtecftofhe-CosfRules AdmiiiistratorbftneOfficeor .•..~ --- ­
the Attorney General, toll free, at (888) 672-6787.

_______---"'S=ir=,c=e=.re=ly,, ---I

c~(lt~·
Christina Alvarado
Assistant Attorney General
Open Records Division

CA/rl
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Ref: ID# 377714

Ene. Submitted documents

cc: Requestor
(w/o enclosures)


