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0R2010-06004

Dear Mr. Caputo:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID#377404.

Austin Community College (the "college"),which)'Qurepresent,.receivedtwo.requests for I
~~----tthe-current-contract-with-IK:eN-effice-Solutions;-hlc:-('J.IK:eN~1}:--'Fhe-second-requestor-also,~~~~~~~

requested any amendments and infonnation regarding renewals related to the contract. .~.~.~ ~I
~~ .~ .~~. ~ ~~ ~~-~-~ Anlioiigh~yolf-inaicate1lie-conege·tal(es no-posiTionwilli resp·ecH6 tnepulJlicavailaoiTityof~~ ~.

the submitted contract, you indicate its release may implicate the proprietary interests of
IKON:· ·Acc()r~il1gly,Y'01l IibtifiedIKONoftl1e!"~questaIld of itSf!gllttb submit atgumelits
to this office as to why the submitted contract should not be released. See Gov't Code
§ 552.305(d); see also Open Recoi-ds Decision No',· 542 (1990) (determining statutory
predecessor to section 552.305 permits govemmental body to rely on interested third party

--_.- ---- ~~t'-o raise al1a' explail1 tIre applicaJ5ilifyof-exceplion to-aisclo8elliwer-Actincertain--·----·~~
circumstances).·· We have received COlmnents from IKON. We have considered the
submitted arguments and reviewed the submitted information.

hlitially, IKON asserts that its infonnation is excepted from disclosure pursuant to
section 552.104 of the Govemment Code. Section 552.104 excepts "information that, if
released, would give advantage to a competitor or bidder." Gov't Code § 552.1 04(a). This
exception protects the competitive interests ofgovennnental bodies such as the college, not
the proprietary interests of private parties such as IKON. See Open Records Decision

POST OFFICE Box 12548,.AuSTIN, TEXAS 78711-2548 TEL:(5J.21463.-2100 WWW.OAG.STATE.TX.US

All EqlUJi Emplo)'ment Opportll'nit), Emplaya .. P;int~d 011 Ruycleti Paptr



Mr. Cobby A. Caputo - Page 2

No. 592 at 8 (1991) (discussing statutory predecessor). ill tIns instance, the college does not
raise section 552.104 as an exception to disclosure. Therefore, the college may not withhold
any ofthe submitted infonnation under section 552.104 ofthe Govemment Code.

IKON also contends that infonnation regaTding its pricing and contract tenns are excepted
from disclosure under section 552.110 of the Govenunent Code. Section 552.110 protects
the proprietaly interests ofprivate parties with respect to two types ofinfonnation: "[a] trade
secret obtained from a person and privileged or confidential by statute or judicial decision"
and "commercial or financial infonnation for wInch it is demonstrated based on specific
factual evidence that disclosure would cause substantial competitive hann to the person from
whom the infonnation was obtained." Gov't Code § 552.110(a)-(b).

The Supreme Court ofTexas has adopted the definition ofa "trade secret" from section 757
of the Restatement of Torts, which holds a "trade secret" to be

ally fonnula, pattem, device or compilation of infonnation which is used in
one's business, and which gives [one] an oppOliU1ntyto obtain all adValltage
over competitors who do 'not know or use it. It may be a fonnula for a
chemical compolmd, a process of mallUfacturing, treating or preserving
materials, a pattem for a mac1nne or other device, or a list of customers. It
differs from other secret infonnation in a business ... in that it is not simply
infonnation as to single or ephemeral events in the conduct of the business,-
as, for example, the amoU1lt or othertenns ofa secret bid for a contractor the
salary of celiain employees . . .. A trade secret is a process or device for
continuous use in the operation of the business. Generally it relates to the
production"of .goods, as, forexalnple, ··a -machine .. orfonnula' for .. the .. -[

___~ ~~~~ f
rebates or other concessions in a price list or catalogue, or a list ofspecialized
customers, or a method ofbooldceeping or other office mallagement.

RESTATEMENT OF'ToRTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980),232 (1979), 217

_____~ __~__(J978). III detenniIllllg \'Vlletller :QJuticular illfonnatioll constitutes a trade secret,_fris office
considers the Restatement's definition oftrade secret as welLas the Restatement's list ofsix
trade secret factors. 1 RESTATEMENTOFToRTs§757 cmt. b (1939); see also ORD 232. This

'The following are the six factors that the Restatement gives as indicia of whether information
constitutes a trade secret: (1) the extent to which the inf0l111ation is known outside of the company; (2) the
extent to which it is lmown by employees and others involved in the company's business; (3) the extent of
measures taken by the company to guard the secrecy ofthe information; (4) the value of the infonnation to the
company and its competitors; (5) the amOlUlt of effOlt or money expended by the company in developing the
infonnation; (6) the ease or difficulty with which the inf0l111ation could be properly acquired or duplicated by
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office will accept a private person's claim for. exception as valid under section 552.110(a)
ifthe person establishes aprimafacie case for the exception and no one submits an argtilllent
that rebuts the claim as a matter of law. Open Records Decision No. 552 at 2 (1990).
However, we camlot conclude section 552.11 O(a) is applicable unless it has been shown that
the infonnation meets the definition of a trade secret and the necessary factors have been
demonstrated to establish a trade secret claim. Open Records Decision No. 402 (1983).

Section 552.110(b) protects "[c]ommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]" Gov't Code
§552.11 O(b). TIlls exception to disclosure requires a specific factual or evidentiaryshowing,
not conclusory or generalized allegations, that substantial competitive injlUy would likely
result from release ofthe information at issue. Id.; see also Open Records Decision No. 661
at 5-6 (1999).

Upon review ofthe submitted information and IKON's argtunents, we detennine IKON has
failed to demonstrate any portion ofits submitted information meets the definition ofa trade
secret, nor has it demonstrated the necessary factors to establish a trade secret claim for this
infonnation. We note that pricing information pertaining to a particular contract is generally
not a trade secret because it is "simply infol111ation as to single or ephemeral events in the
conduct ofbusiness," rather than "a process or device for continuous use in the operation of

.. the business."~ See RESTATEMENLOF TORTS § 757cmLb(l939); HydeCorp.v.
Huffines, 314 S"W.2d at 776; Open Records Decision Nos. 319 at3,306 at3. Further, IKON
states that its information contains customized tenns for the college. Accordingly, the
college may not withhold any of IKON's submitted infonnation on the basis of
section 552.110(a)··oftheGovemmentCode.· I- r

Further, we find IKON has made only conclusory allegations that the release of any ofits I
~ _.~- ~- ~·~~~~~~~il1fui;;erti~wouldresuIt-insub-stantlaldam-agetothe·company'sconl.petltlveposltl0n~Thus, ~~~~-~~ ~~~~

IKON has not demonstrated that substantial competitive injurywould result from the release
oJ.an)'fl1e.. iIltOl11'l8.tioilatlssue.Se~ QpellReQQrdsDecisiol1J'lQs.(561.(forinfoJ"J:J.1a.tiOlilobe
withheld lUlder commercial or financial infonnation prong ofsection 552.110, business must
show by specific factual evidence that substantial competitive injury would result from
release ofparticular il1fonnatiol1 at issue), 509 at 5 (1988) (because costs, bid specifications,

~~~~-

and circumstances would change for future contracts, assertion that release ofbid proposal
might give competitor unfair advantage on future contracts istoo speculative). Moreover,
we note the submitted contract was awarded to IKON by the college. This office considers
the prices charged in govel11ment contract awards to be a matter of strong public interest;
thus, the pricing information of a wilUllng bidder is generally not excepted lUlder
section 552.110(b). See Open Records Decision No. 514 (1988) (public has interest in

others. RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2
(1982), 306 at 2 (1982),255 at 2.



This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

---~~~
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lmowing prices charged by government contractors); see generally Freedom offuformation
Act Guide & Privacy Act Overview, 219 (2000) (federal cases applying analogous Freedom
ofhlfonnation Act reasoning that disclosure ofprices charged gove11lment is a cost ofdoing
business with government). Further, the tenns of a contract with a gove11lmental body are
generally not excepted from public disclosure. See Gov't Code § 552.022(a)(3) (contract
involving receipt or expenditure of public funds expressly made public); Open Records
Decision No. 541 at 8 (1990) (public has interest in lmowing terms of contract with state
agency). Accordingly, none of lKON's infonnation may be withheld under
section 552.110(b).

We note that some of the submitted infonnation appears to be protected by copyright law.
A gove11lmental bodymust allow inspection ofcopyrighted infonnation unless an exception
to disclosure applies to the infonnation. See Att011ley General Opinion JM-672 (1987). An
officer for public information also must comply with copyright law, however, and is not
required to fu11lish copies of copyrighted infonnation. Id. A member of the public who
wishes to ma1ce copies ofcopyrighted infonnation must do so unassisted bythe gove11lmental
body. fu ma1cing copies, the member ofthe public assumes the duty ofcompliance with the
copyright law and the risk of a copyright infringement suit. See Open Records Decision
No. 550 at 8-9 (1990). Thus, the submitted infonnation must be released, but any
information that is protected by copyright may onlybe released in accordance with copyright
law.

i

rT'l1is-rulill:g-tri-ggers-important-d-eadlines-regardinglhe-rights-and-respnnsibititi-es-ofthe ~

gove11l1llental body and ofthe requestor. For more information conceming those rights and I
~~~~.~~~~ ~u~~~~responsioIlitles,PIeasevlSirollrwebsl1eatli1tp:71WWW:-oag.sfate.tx~us7opeIi7ll1c1ex~0rl:pl1l),~·~~~~-~~~~~~~

or call the Office of the Att011ley General's Open Gove11llnent Hotline, toll free,
... atJ8]7)673-§839.Qli~stionsconcel11in.gtlle allowable cha.rg~s for provi(iillg pl.lblic

infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Att011ley General, toll free, at (888) 672-6787.

Tamara Wilcox
Assistant Att011ley General
Open Records Division

TW/dls
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Ref: ID# 377404

Enc. Submitted documents

c: Requestor
(w/o enclosures)

Ms. Lori Forter Ridyard
Senior Counsel

. IKON Office Solutions, hlC.

70 Valley Stream Parkway
Malvern, Pennsylvania 19355
(w/o enclosures)

--~~~~~- .~--------


