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Ms. Judi S. Rawls

Assistant City Attorney

City of Beaumont

P.O. Box 3827

Beaumont, Texas 77704-3827

OR2010-06213

Dear Ms. Rawls:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was

assigned ID# 377658.

The Beaumont Police Department (the “department”) received a request for a specified case
file. You state most of the requested information has been or will be released. You claim
that the submitted photographs and copies of driver’s licenses are excepted from disclosure
under sections, 552.101, 552.119, and 552.130 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

~ Initially, we must determine whether the department complied with section 552:301 of the”

Govchcnt,Code in requesting this decision. Section 552.301 prescribes procedures that -

a governmental body must follow in asking this office to decide whether requested
information is excepted from public disclosure.  Gov’t Code. § 552.301(a).
Section 552.301(b) provides that a governmental body must ask for the attorney general’s
decision and claim its exceptions to disclosure no later than the tenth business day after the
date of its receipt of the written request for information. See id. § 552.301(b). If a
governmental body fails to comply with section 552.301, the requested information is
presumed to be subject to required public disclosure and must be released, unless there is a
compelling reason to withhold any of the information. See id. § 552.302; Simmons v.
Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no pet.) ; Hancock v. State

Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ).

You indicate that the department received the instant request for information on
February 4,2010. You also inform us that the department received the requestor’s response
to its request for clarification on February 18, 2010. See Gov’t Code § 552.222(b)
(governmental body may communicate with requestor for purpose of clarifying or narrowing
request for information). As we have no indication that the department acted in bad faith in
seeking clarification in this instance, we consider the department’s ten-business-day period
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for requesting a decision under section 552.301(b) to have begun on February 18, 2010, the
date of the department’s receipt of the requestor’s response to the request for clarification.
See City of Dallas v. Abbott, No. 07-0931, 2010 WL 571972, at *3 (Tex. Feb. 19, 2010)
(holding that when a governmental entity, acting in good faith, requests clarification or
narrowing of an unclear or over-broad request for public information, the ten-day period to
request an attorney general ruling is measured from the date the request is clarified or
narrowed). Thus, we consider the department’s request for this decision, which was sent by
United States Mail meter-marked February 22, 2010, to have been timely.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes, such as
section 11 of article 49.25 of the Code of Criminal Procedure, which provides as follows:

The medical examiner shall keep full and complete records properly indexed,
giving the name if known of every person whose death is investigated, the
place where the body was found, the date, the cause and manner of death, and
shall issue a death certificate . . . The records are subject to required public
disclosure in accordance with Chapter 552, Government Code, except that a
photograph or x-ray of a body taken during an autopsy is excepted from
required public disclosure in accordance with Chapter 552, Government
Code, but is subject to disclosure:

(1) under a subpoena or authority of other law; or

~(2) if the photograph or x-ray is of the body of a person who died
while in the custody of law enforcement.

Crim. Proc.VCorcie art4925, §11 The submlttedlnformatlon includes photographs ofa -

body taken during an autopsy. You do not indicate either of the statutory exceptions to
confidentiality is applicable in this instance. We find that the department must withhold
photographs 3056 through 3066, 3074 through 3079, and 3082 through 3088 under
section 552.101 of the Government Code in conjunction with section 11 of article 49.25 of
the Code of Criminal Procedure. However, photographs 3667 through 3073, 3080, and 3081
are not photographs of a body taken during an autopsy. These photographs are not
confidential under article 49.25, and the department may not withhold them under
section 552.101 on that basis. As you raise no further exceptions against disclosure, these

photographs must be released.

You assert photographs 2977 and 2978 are excepted from disclosure under section 552.119
of the Government Code. Section 552.119 of the Government Code provides the following:

(@ A 'photograph that depicts a peace officer as defined by Article 2.12,
Code of Criminal Procedure, the release of which would endanger the life or
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physical safety of the officer, is excepted from [required public disclosure]
unless:

(1) the officer is under indictment or charged with an offense by
information;

(2) the officer is a party in a civil service hearing or a case in
arbitration; or

(3) the photograph is introduced as evidence in a judicial proceeding.

(b) A photograph excepted from disclosure under Subsection (a) may be
made public only if the peace officer gives written consent to the disclosure.

Gov’t Code § 552.119. Under section 552.119, a governmental body must demonstrate, if
the documents do not demonstrate on their face, that release of the photograph would
endanger the life or physical safety of a peace officer.! You state that the officer is subject
to doing undercover work and release of the photographs at issue “would compromise any
confidential or undercover operations that he is working in presently.” You also state release
would compromise the safety and security of the officer. Based on these representations, we
find that the department must withhold photographs 2977 and 2978 under section 552.119
of the Government Code.

You also raise section 552.130 of the Government Code. Section 552.130 provides that
information relating to a motor vehicle operator’s or driver’s license or permit issued by a
‘Texas agency is excepted from public release. Id. § 552.130(a)(1). Wenote that the purpose
of section 552.130 is to protect the privacy interests of individuals. Because the right of

individual may not be withheld under section 552.130. See Moore v. Charles B. Pierce Film
Enterprises, Inc., 589 S.W.2d 489, 491 (Tex. Civ. App.—Texarkana 1979, writref’d n.r.e.)
(Texas does not recognize relational or derivative right of privacy); see also Attorney
General Opinions JM-229 (1984); H-917 (1976); Open Records Decision No. 272 at 1
(1981). The department may not withhold the copy of the deceased individual’s Texas
driver’s license under section 552.130 of the Government Code. The depariment must
withhold the copy of the living individual’s Texas driver’s license, which we have marked,

under section 552.130.?

l«peace officer” is defined by article 2.12 of the Code of Criminal Procedure.

We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including a copy of a
Texas driver’s license under section 552.130 of the Government Code, without the necessity of requesting an
attorney general decision.

—privaecy-lapses-at-death, Texas motor-vehicle record-information that pertains to-a deceased...—




Ms. Judi S. Rans - Page 4

In summary, the department must withhold (1) photographs 3056 through 3066, 3074
through 3079, and 3082 through 3088 under section 552.101 of the Government Code in
conjunction with section 11 of article 49.25 of the Code of Criminal Procedure; (2)
photographs 2977 and 2978 under section 552.119 of the Government Code; and (3) the
marked copy of the living individual’s Texas driver’s license under section 552.130 of the
Government Code. The remaining submitted information must be released.

This letter rulirig is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

o

Tamara H. Holland
Assistant Attorney General
Open Records Division

Ref: ID# 377658
Enc. Submiﬁed documents

c: Requestor
(w/o enclosures)




