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Ms. Luz E. Sandoval-Walker
Assistant City Att0111ey
Office of the City Attol11ey
The City ofEl Paso
2 Civic Center Plaza, 9th Floor
EI Paso, Texa,s 79901

0R2010-06256

Dear Ms. Sandoval-Walker:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Gove111ment Code. Your request was
assigned ID# ~77575.

The El Paso PQlice Depmiment (the "depmiment") received a request for the shooting review
report peliaining to a December 11, 2008, officer-involved shooting. You claim the
submitted infqnnation is excepted fl.-om disclosure lmder sections 552.101 and 552.108 of
the Government Code. We have considered the exceptions you claim and reviewed' the
submitted information.

Initially, you admowledge, and we agree, the depmiment failed to request a ruling or submit
the responsive information within the statutory time periods prescribed by
sections 552.301(b) and 552.301(e) ofthe Govenmlent Code. See Gov't Code § 552.301(b),
(e). Pursuant to section 552.302 ofthe Govenmlent Code, a govennnental body's failure to
comply with the requirements of section 552.301 results in the legal presll1nption the
requested infol111ation is public and must be released, unless the govermnental body
demonstrates "a compelling reason to withhold the inf01111ation from disclosure. See id.
§ 552.302; Si7?17110nS v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.-Fort Worth 2005, no
pet.); Hancock v. State Bd. ofIns., 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990, no
writ) (govenWlental body must make compelling demonstration to overcome presumption
of opelmess pursuant to statutory predecessor to section 552.302); see also Open Records
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Decision No..630 (1994). A compelling reason exists when third-party interests are at stake
or when infohnation is confidential by law. Open Records Decision No. 150 (1977).
Section 552.108 is a discretionmy exception to disclosure that generally does not overcome
the presumption of opelmess. See Open Records Decision No. 177 (1977) (govemmental
body may waive statutory predecessor to section 552.108); see also Open Records Decision
No. 665 at 2 11.5 (2000) (discretionary exceptions generally); 663 at 5 (1999) (waiver of
discretionaryexceptions), 177 at 3 (1977) (statutory predecessor to Gov't Code § 552.108
subject to waIver). However, the interest under section 552.108 ofa govemmental body
other than the one that failed to comply with section 552.301 can provide a compelling
reason for nOlt-disclosure under section 552.302. See Open Records Decision No.5 86 at 2-3
(1991). You have submitted a letter fl.·om the Offic-eofthe El Paso District Attorney (the
"district attOl'l\ey") asseliing a law enforcement interest in the requested information.
Therefore, we will determine whether the department may withhold any ofthe infornlation
at issue on behalf of the district attorney under section 552.108. Additionally, becalise
section 552.101 can provide a compelling reason to withhold infornlation, we will consider
whether or not the submitted infornlation is excepted pursuant to your claim under
section 552.101 of the Govenmlent Code.

Section 552.1 08(a)(l) ofthe Govenmlent Code excepts from disclosure "[i]nfornlation held
by a law enfol-cement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime ... if ... release of the infonnation would interfere with the detection,
investigation,;orprosecution ofcrime." Gov't Code § 552.108(a)(1). A govenmlental body
claiming secti'on 552.108 must reasonably explain how and why release of the requested
information wbuld interfere with law enforcement. See ie!. §§ 552.108(a)(I), .301(e)(I)(A);
see also Ex pqrte Pruitt, 551 S.W.2d 706 (Tex. 1977). Section 552.108 is generally not
applicable to the records of an internal affairs investigation that is purely administrative in
nature and thai does not involve the investigation or prosecutimi of crime. See City ofFort
Worth v. Cornyn, 86 S.W.3d 320 (Tex. App.-Austin 2002, no pet.), Morales v. Ellen, 840
S.W.2d 519,525-26 (Tex. Civ. App.-El Paso 1992, writ denied) (statutOlypredecessor to
section 552.108 not applicable to internal investigation that did not result in criminal
investigation qr prosecution); see also Open Records Decision No. 350 at 3-4 (1982). You
provide a letter from the district attorney representing the submitted information relates to
a pendingcrinlinal case, and stating release of this infonnation at this time would interfere
with the detection, investigation, and prosecution ofcrime. Based on this representatioil and
om' review, we detemline release ofmost ofthe submitted infornlation would interfere with
the detection, investigation, or prosecution of crime. See Houston Chronicle Publ 'g Co. v.
City ofHouston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'e!
n.r.e. per curiclln, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests
that are present in active cases).

'I

However, secMon 552.108 does not except fl.·om disclosure basic infonnation about an
arrested persol~, an arrest, or a crime. Gov't Code § 552.1 08(c). Basic infornlation refers to
the informatiop held to be public inHouston Chronicle. See Open Records Decision No. 127
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at 3-4 (1 976)' (summarizing types o,finformation deemed public by Houston Chronicle).
Thus, with the exception ofbasic infomlation, which must be released, the department may
withhold the submittedinfonnation lmdersection 552.108(a)(1). As our ruling is dispositive,
we need not address your remaining claimed exception to disclosure.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as'presented to us; therefore, this ruling must not be relied upon as a previous
determinatiOli,\regarding any other infomlation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govenU11entaTbodY and onhe requ:estor. For mote iIif61=.tnatiofi cOficerniTIgtl1as~e rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/il1dex orl.php,
or call the Office of the Attomey General's Open GovenU11ent Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infol111ation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Bob Davis i'

Assistant Attqnney General
Open Records Division

RSD/cc

Ref: ID# 377575

Enc. Submitted documents

cc: Requestor
(w/o eilclosures)


