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0R2010-06266

Dear Mr. Sanders:

You ask whether certain information is subject to required public disclosure under the
Public :rTI.formation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 378200 (City ofBeaumont ORR #02-36).

The City ofBeaumont (the "city") received a request for the personnelfile ofa named former
firefighter. You claim the submitted infonnation is excepted from disclosure under
sections 552.101 and 552.103 ofthe Government Code. We have considered the exceptions

~you c1aEn and revfewed the submitted mfornatiori:-- ------------ -~ ~-----~-----~---------.-- --- -----

.Initially, we note you have only submitted a completed investigative file related to the
termination of the named firefighter. We assume, to the extent any additional information
responsive to the instant request existed when the city received the request for information,
you have released it to the requestor. If not, then you must do so at this time. See Gov't
Code §§ 552.301(a), .302; see also Open Records Decision No. 664 (2000) (ifgovernmental
body concludes that no exceptions apply to requested information, it must release
information as soon as possible).

Next, w6'noteyou have submitted information that is not responsive to the instant request
as it was created after the date the request was received. This ruling does not address the
public availability of non-responsive information, and the city is not required to release
non-responsive information in response to this request.
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Next, we not~ section 552.022 of the Government Code is applicable to the submitted
information. Section 552.022(a)(1) provides for required public disclosure of"a completed
report, audit, eyaluation, or investigation made of, for, or by a governmental body[,]" unless
the information,is expressly confidential under other law or excepted from disclosure under
section 552.108,ofthe Government Code. Gov't Code § 552.022(a)(1). In this instance, the
submitted information consists of documents that are part ofa completed investigation and
thus subject t~ section 552.022(a)(1). Although you seek to withhold the submitted
information under section 552.103 of the Government Code, this section is a discretionary
exception to disclosure that protects a governmental body's intere'sts and may be waived.
See Dallas Ar,ea Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex.
App.-Dallas 1,999, no pet.) (governmental bodymay waive section 552.1 03); Open Records
Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally). As such,
section 552.103 is not "other law" that makes information confidential for the purposes of
section 552.022. Therefore, the city may not withhold any of the submitted information
under section 552.103. However, we note sections 552.1 01, 552.117, 552.136, and 552.137
of the Gove1'11Ihent Code are "other law" for section 552.022 purposes.! Accordingly, we
will consider your argument under section 552.101, as well as the applicability of
sections 552.117, 552.136, and 552.137, to the submitted information.

Section 552. H7(a)(1) ofthe Government Code excepts from disclosure the home addresses
, and telephone numbers, social security numbers, and family member information ofcurrent

or former officials or employees of a governmental body who request that this information
be kept confidential under section 552.024 of the Government Code. Gov't Code
§ 552.117(a)(1). We note section 552.117 encompasses a personal cellular telephone
number, provided that a governmental body does not pay for the cellular telephone service.
See Open Recbrds Decision No. 506 at 5-6 (1988) (section 552.117 not applicable to cellular
telephone nU1l).bers paid for by govermnental body and intended for official use). Whether

~.~ ~~ ~~~~.~.~a.particular~piepe~ofinformationjsprotecJedJ~y-seQtiQl.1,.5~~2.117~mu§1:J~.e~g~!~rrnLtl~cl.~t!h~~~~.~~__~~~..~_'.~'.~~~~_
, time the request for it is made. See Open Records Decision No. 530 at 5 (1989). The city
may only withhold information under section 552.117(a)(1) ifthe individuals at issue elected
confidentiality under section 552.024 prior to the date on which the, request for information
was made. Thus, if the individuals whose information is at issue timely elected
confidentialitY,~ the city must withhold the marked personal information, and the
____ ~ ..:l:_~ :::"+'~_~n+:~~ :~ +1..0 n"h"",~++orl ...o",n...rl~ n-C' 1"\1,...C'''''.... t tn C'",""t;nn 552 117(",\(1'\·
liUl1v;:SPU11Ullll:;'11J..lVJ.1J.1Q,LlVll 1111,..11\.1 i:JU.UU.lll.LvU .L"""vy.L\...U .L61o.J" J:-'\,.J...I...,w.,..uu,. "'vuv'"' ...~v .... .&. : _ • .L'" I \_j\ .... j'

however, the city may only withhold the personal cellular telephone numbers we have
marked ifthe cellular services were paid for with personal funds. The city m&y not withhold
this information under section 552.117(a)(1), however, if the individuals at issue did not
make timely elections to keep the information confidential. If the city lacks the technical

IThe Office of the Attorney General will raise mandatory exceptions such as sections 552.117,
552.136, and 552.137 ofthe Government Code on behalfofa governmental body, but ordinarily will not raise
other exceptions;. See Open Records Decision Nos. 481 (1987),480 (1987), 470 (1987). '
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capability to redact the information subject to section 552.117(a)(1) in the submitted
recordings, the' city must withhold the recordings in their entirety.

Section 552.136 of the Government Code provides "[n]otwithstanding any other provision
of this chapter~ a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential." Gov't
Code § 552.136(b). An access device number is one that may be used to (1) obtain money,
goods, services, or another thing of value, or (2) initiate a transfer of funds other than a
transfer originated solely by paper instrument, and includes an account number. See id
§ 552.136(a) (defining "access device"). Accordingly, the city must withhold the cellular
service account number we have marked under section 552.136.

Section 552.137 of the Government Code excepts from disclosure "an e-mail address of a
member ofthe public that is provided for the purpose ofcommunicating electronically with
a governmental body" unless the member of the public consents to ifs release or the e-mail
address is ofatype specifically excluded by subsection (c). See id. § 552.137(a)-(c). We
note section 552.137 is not applicable to an e-mail address maintained by a governmental
entity for one of its officials or employees. We have marked personal e-mail addresses that
are not of types specifically excluded by section 552. 137(c). Therefore, the city must
withhold the personal e-mail addresses we have marked under section 552.137, unless the
oWners ofthe,e'-mail addresses affirmatively consent to their public disclosure.2

.,

Section 552.101 ofthe Government Code excepts from disclosure ':information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Id
§ 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects inforrrration that (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the',public. Indus. Found v. Tex. Indus. Accident Bd, 540 S:W.2d 668, 685

~ ~ ~~..~....~·(Tex~1976f·Tb del110llStratethe appEcabITTtYofcorrllnon=faw~privacy,~both prongs ofthis~·~~~·~· ... ~. ~..~~...
test must be demonstrated. Id. at 681-82. This office has found some kinds of medical
information or information' indicating disabilities or specific illnesses are excepted from
required publicdisclosure under common-lawprivacy. See Open Records DecisionNos. 470
(illness from severe emotional and job-related stress), 455 (1987) (prescription drugs,
illnesses; operations; and physical handicaps). This office has also found personal financial
information not relating to a financial transaction between an individual and a governmental
body is excepted from required public disclosure under common-law privacy. See Open
Records Decision Nos. 600 (finding personal financial information to include designation
ofbeneficiary ofemployee's retirement benefits and optional insur'!l1ce coverage; choice of

2We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, 'including e-mail
addresses ofmelllbers of the public under section 552.137 of the Government Code, without the necessity of
requesting an att9J,TIey general decision. .

;. (
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particular insurance carrier; direct deposit authorization; and forms allowing employee to
allocate pretax compensation to group insurance, health care, or dependent care), 545 (1990)
(deferred compensation information, participation in voluntary investmentprogram, election
of optional insurance coverage, mortgage payments, assets, bills, and credit history).
However, this office has also found that the public has a legitimate interest in information
relating to employees of governmental bodies and their employment qualifications and job
performance. See Open Records Decision Nos. 562 at 10 (1990), 542 at 5 (1990); see also
Open Recordspecision No. 423 at 2 (1984) (scope ofpublic employee privacy is narrow).
We have mark~d personal medical and financial information that is highly intimate or
embarrassing:apd not of legitimate public interest. The city must generally withhold the
medical and fi.~ancial information we have marked under section 552.101 in conjunction
with common..:Hlw privacy. However, we note a portion ofthe medical inforniation we have
marked must :ohly be withheld under common-law privacy if section 552.1 17(a)(1) ofthe
Government C~de does not apply. Further, the remaining information is either not highly
intimate or enibarrassing or it is of legitimate public interest. Therefore, none of the
remaining infotmation is confidential under common-law privacy, and the city may not
withhold it on'such ground.

In summary, ifthe employees at issue timely requested confidentiality, the citymust withhold
the information we have marked, and the corresponding information in ,the submitted
recordings, under section 552.117(a)(1) ofthe Government Code; however, the city may only
withhold the personal cellular telephone numbers we have marked if the cellular services
were paid for:with personal funds. If the city lacks the technical ,capability to redact the
information subject to section 552.117(a)(1) of the Government Code in the submitted
recordings, the; city must withhold the recordings in their entirety. The city must also ,
withhold the (1) cellular service account number we have marked under section 552.136 of I
the Governmel).t Code; (2) personale-mail addresses we liave mar~ed under section55~.137 . j

~ ~.~ _~ ~ ~. ~ ~..~.~ ~()f!h~~Q.()ye11¥n~gtQ().st~,~l.!J.1le..s..s Jb£,Q~er~of the1ll~!<:~d e-!1lall~l:l.c!dr~..s~~:~~f!!~'!:t!y~l~~~~~_ ~_~~_~~.~~~~_
consent to theirtelease; and (3) personal medical and financial information we have marked
under section'552.l01 of the Government Code in conjunction with common-law privacy.
However, a pqrtion of the personal medical information we marked must only be withheld
ifsection 552.117(a)(1) ofthe Government Code does not apply. The remaining information
must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

: ':
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information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney <;Jeneral, toll free, at (888) 672-6787.

".l

Ana Carolina Vieira
Assistant Attorney General
Open Records Division

~ I • ...

ACV/eeg

Ref: ID# 378200

Ene. Submitted documents

c: Requestor
(w/o enclosures)
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