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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 4,2010

Ms. Amy L. Sims
Assistant City Attorney
City of Lubbock

P.O. Box 2000
Lubbock, Texas 79457

OR2010-06386
Dear Ms. Sims":(_,

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 377889.

The City of Lubbock (the “city”) received a request for any and all claim files related to a
specified accident and any investigation of the specified accident conducted by any city
office, including Risk Management. You claim that the submitted information is excepted
from disclosure under sections 552.101, 552.102, and 552.103 of the Government Code. We
have considered the exceptions you claim and reviewed the submitted information.

Initially, we note you have redacted portions of the submitted information. Pursuant to
section 552.301 of the Government Code, a governmental body that seeks to withhold
requested information must submit to this office a copy of the information, labeled to
~ indicate which exceptions apply to which parts of the copy, unless the governmental body
has received .a previous determination for the information at issue. Gov’t Code
§8 552.301(a),.301(e)(1)(D). The previous determination issued in Open Records Decision
No. 670 (2001) authorizes a governmental body to withhold the home addresses and
telephone numbers, social security numbers, and family member information of peace
officers, as defined by article 2.12 of the Code of Criminal Procedure, under
section 552.117(a)(2) without the necessity of requesting a decision from this office. You
do not assert, however, nor does our review of our records indicate, you have been authorized
to withhold any of the remaining redacted information without seeking a ruling from this
office. See Gov’t Code § 552.301(a); Open Records Decision No. 673 (2000). As such,
these types of information must be submitted in a manner that enables this office to
determine whether the information comes within the scope of an exception to disclosure. In
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this instance, we can discern the nature of the redacted information; thus, being deprived of
that information does not inhibit our ability to make a ruling. In the future, however, the city
should refrainfrom redacting any information it submits to this office in seeking an open
records ruling.:

We also note that the submitted information includes a crash report that was completed
pursuant to chapter 550 of the Transportation Code. See Transp. Code § 550.064 (officer’s
accident report). Section 550.065(b) of the Transportation Code states that except as
provided by subsection (c), accident reports are privileged and confidential. See id.
§ 550.065(b). Section 550.065(c)(4) provides for the release of an accident report to a person
who provides two of the following three items of information: (1) the date of the accident;
(2) the name of any person involved in the accident; and (3) the specific location of the
accident. See. id. § 550.065(c)(4). Under this provision, the Texas Department of
Transportation or another governmental entity is required to release a copy of an accident
report to a person who provides the agency with two or more of the items of information
specified by the statute. Id. Information that is specifically made public by statute may not
be withheld from the public under any of the exceptions to public disclosure under the Act.
See, e.g., OpenRecords Decision Nos. 544 (1990), 378 (1983), 161 (1977), 146 (1976). In
this instance, the requestor has provided the required information. Accordingly, the city must
release the crash report, which we have marked, to this requestor in its entir ety pursuant to
section 550. O65(c)(4) of the Transportation Code. :

Some of the submltted information is made expressly public under section 5 52.022 of the
Government Code, which provides in relevant part as follows:

(a) Without limiting the amount or kind of information that is public information
under this chapter, the following categories of information are public information and
not excepted from required disclosure under this chapter unless they are expressly
conﬁdentlal under other law:

: -(1) a completed report, audit, evaluation, or investigation made of, for, or by
“a governmental body, except as provided by Section 552.108;

" (3) information in an account, voucher, or contract relating to the receipt or
vexpenditure of public or other funds by a governmental body;

e
e

' (5) all working papers, research material, and information used to estimate
ithe need for or expenditure of public funds or taxes by a governmental body,
““on completion of the estimate[.]
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Gov’t Code §.552.022(a)(1), (3), (5). In this instance, the submitted information includes
completed reports made of, for, or by the city, invoices relating to the receipt or expenditure
of public funds by the city, and information used to estimate the expenditure of public funds
by the city. That information, which we have marked, is subject to sections 552.022(a)(1),
552.022(a)(3), and 552.022(a)(5). The city may only withhold the information subject to
section 552.022(a)(1) if it is excepted from disclosure under section 552.108 of the
Government Code or is expressly made confidential under other law. The city may only
withhold the information subject to subsections 552.022(a)(3) and 552.022(a)(5) if it is
confidential under other law. Although you raise section 552.103 of the Government Code
for this information, section 552.103 is a discretionary exception to, disclosure that protects
a governmental body’s interests and may be waived. See id. § 552.007; Dallas Area Rapid
Transitv. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.)
(governmental;body may waive section 552.103); Open Records Decision No. 665 at 2 n.5
(discretionary . exceptions generally), 663 (1999) (governmental body may waive
section 552.103). As such, section 552.103 is not “other law” that makes information
confidential forthe purposes of section 552.022. Therefore, the city may not withhold any
of the marked section 552.022 information under section 552.103 of the Government Code.
However, we . will address your arguments under section 552.101 and 552.102 for this

information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy.
Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’'t Code § 552.102(a). In Hubert v. Harte-Hanks Texas
Newspapers, 652 S.W.2d 546 (Tex. App.—Austin 1983, writref’d n.r.e.), the court ruled the
test to be applied to information claimed to be protected under section 552.102(a) is the same
as the test formulated by the Texas Supreme Court in Industrial Foundation v. Texas
Industrial Accident Board, 540 S.W.2d 668 (Tex. 1976), for information. claimed to be
protected under the doctrine of common-law privacy as incorporated by section 552.101.
Accordingly, ‘we address the city’s section 552.102(a) claim in conjunction with its
common-law privacy claim under section 552.101 of the Government Code.

In Industrial Foundation, the Texas Supreme Court stated information is excepted from
disclosure if it (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. 540 S.W.2d at 685. The types of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation include information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. Id. at 683. This office has found that personal financial information not relating to
a financial transaction between an individual and a governmental body is generally protected
by common-law privacy. See Open Records Decision Nos. 600 (1992) (employee’s
designation of:retirement beneficiary, choice of insurance carrier, election of optional
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coverages, di;éct deposit authorization, forms allowing employee to allocate pretax
compensation.to group insurance, health care or dependent care), 545 (1990) (deferred
compensation. information, participation in voluntary investment program, election of
optional insurance coverage, mortgage payments, assets, bills, and credit history). However,
upon review, we find that none of the information subject to section 552.022 is either highly
intimate or embarrassing and of no legitimate public concern. Accordingly, no portion ofthe
information subject to section 552.022 may be withheld under section 552.101 in conjunction
with common-law privacy.

However, some of the marked section 552.022 information is subject to sections 552.130
and 553.136 of the Government Code. Section 552.130 of the Government Code excepts
from public disclosure information that relates to a Texas motor vehicle operator’s or
‘driver’s licensé or permit or Texas motor vehicle title or registration.! Gov’t Code
§ 552.130(a)(1), (2). We note that section 552.130 protects personal privacy. In this
instance, the requestor has a right of access to his client’s motor vehicle record information
and the city may not withhold that information from the requestor under section 552.130.
See id. § 552.023 (person or person’s authorized representative has special right of access,
beyond right of general public, to information held by governmental body'that relates to.
person and is protected from public disclosure by laws intended to protect person’s privacy
interests); Open Records Decision No. 481 at 4. Therefore, the city must withhold the Texas
motor vehicle record information we have marked in the section 552.022 information under
section 552.130 of the Government Code.

Section 552.136 states that “[n]otwithstanding any other provision of this chapter, a credit
card, debit card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.”® Gov’t Code § 552.136; see id.
§ 552.136(a) (defining “access device™). Accordingly, you must withhold the bank account
number and routing number we have marked under section 552.136 of the Government

Code.

Next, we will.éddress your arguments under section 552.103 for the information that is not
subject to section 552.022. Section 552.103 of the Government Code provides in part as

follows:

(a) Information is excepted from [required public disclosure] if it is information
relating to litigation of a civil or criminal nature to which the state or a political
subdivision is or may be a party or to which an officer or employee of the state or a

) 'The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987),

470 (1987).

*The Ofﬁce of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987),

470 (1987).
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political subdivision, as a consequence of the person’s office or employment, is or
may be-a party.

(c) Information relating to litigation involving a governmental body or an officer or
employee of a governmental body is excepted from disclosure under Subsection (a)
only if‘the litigation is pending or reasonably anticipated on the date that the
requestor applies to the ofﬁcer for public information for access to or duphcatlon of
the 1nformat1on

Gov’t Code §""552.103(a), (c). The city has the burden of providing relevant facts and
documents to-show that the section 552.103(a) exception is applicable in a particular
situation. The'test for meeting this burden is showing that (1) litigation is pending or
reasonably anticipated on the date the governmental body received the request, and (2) the
information at‘issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal
Found., 958 S:W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard v. Houston Post
Co., 684 S.W:2d 210, 212 (Tex. App.—Houston [1* Dist.] 1984, writ ref’d n.r.e.); Open
Records Decision No. 551 at 4 (1990). Both elements of the test must be met in order for
information to:be excepted from disclosure under section 552.103. See id. -

The question“of whether litigation is reasonably anticipated must be determined on a
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). When the
governmental body is the prospective plaintiff in litigation, the evidence of anticipated
litigation mustrat least reflect that litigation involving a specific matter is “realistically
contemplated’.?'-?: See Open Records Decision No. 518 at 5 (1989); see also Attorney General
Opinion MW-575 (1982) (investigatory file may be withheld if governmental body’s attorney
determines that it should be withheld pursuant to section 552.103 and that litigation is
“reasonably hkely to result”). -

You state, and -prov1de documentation showing, that the employee injured in the specified
accident filed: Sﬁit claiming damages. You further state that because the employee was on
city business driving a city-owned motorcycle, the city will join the lawsuit through its agent
insurance company to claim its right to subrogation for property damage and workers’
compensation'monies paid. Based on your representations and our review, we find the city
reasonably anticipated litigation on the date the instant request was received. We also find
the remaining: information relates to the anticipated litigation. Accordingly, the city may
withhold the remaining information not subject to section 552.022 under section 552.103 of
the Government Code.?

3As our ruhng for this information is dispositive, we need not address your remammg arguments
against dlsclosure
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We note, howgver, that once information has been obtained by all parties to the litigation
through dlscovery or otherwise, no section 552.103(a) interest exists with respect to that
information. See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information
that has either been obtained from or provided to the opposing parties in the pending
litigation is not excepted from disclosure under section 552.103(a), and must be disclosed.
Further, the applicability of section 552.103(a) ends once the litigation has concluded. See
Attorney General Opinion MW-575 (1982); see also Open Records Decision No. 350 (1982).

In summary, the city must release the crash report we have marked under
section 550.065(c)(4) of the Transportation Code. The city must release the information we
have marked under subsection 552.022(a)(1), 552.022(a)(3), and 552.022(a)(5) with the
exception of the Texas license plate number we have marked section 552.130 of the
Government Code and the bank account number and bank routing number we have marked
under section 552 136 of the Government Code.* The city may withhold the information not
subject to section 552.022 under section 552.103 of the Government Code. The remaining
information must be released.

This letter ruliq'g is limited to the particular information at issue in this request and limited
to the facts as"ﬁresented to us; therefore, this ruling must not be relied upon as a previous
determination regardmg any other information or any other circumstances. -

This ruling tr1ggers important deadlines regarding the rights and respon51b1ht1es of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free, at (877)
673-6839. Questions concerning the allowable charges for providing public information
under the Act must be directed to the Cost Rules Administrator of the Office of the Attorney
General, toll free at (888) 672-6787.

Sincerely,

Andreal. Caldwell
Assistant Attorney General
Open Records, _D1v131on

ALCleeg

“We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including Texas license
plate numbers under section 552.130 of the Government Code and bank account numbers and bank routing
numbers under sectlon 552.136 ofthe Government Code, without the necessity of requesting an attorney general
decision. : .
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Ref: ~ ID# 377889
Enc. Submitted documents

c:  Requestor
(w/o enclosures)




