
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

May 5,2010

Mr. Robert J. Davis
Matthews, Stein, Shiels, Pearce, Knott, Eden, & Davis, L.L.P.
For Collin County
8131 LBJ Freeway, Suite 700
Dallas, Texas 75251

0R2010-06494

Dear Mr. Davis:

You ask whether certain infonnation is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 378018 (Collin COlilltyFile No. 1600-63281).

The Collin County Sheriffs Office (the "sheriff'), which you represent, received a request
for infonnation related to the termination ofa named forner employee and the named former
employee's personnel files. You claim that the requested information is excepted from
disclosure under sections 552.101 and 552.103 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted infonnation.

Section 552.101 ofthe Govenunent Code excepts fi.-om disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. The submitted personnel records contain the requestor's client's
fingerprints. The public availability of fingerprints is governed by chapter 560 of the
Govenunent Code, which is encompassed by section 552.101. See Gov't Code
§§ 560.001(1) ("biometric identifier" means retina or iris scan, fingerprint, voiceprint, or
record ofhand or face geometry), .003 (biometric identifier in possession of govenuuental
body is exempt from disclosure under Act). Section 560.002 provides, however, that "[a]
govenuuental body that possesses a biometric identifier of an individual ... may not sell,
lease, or otherwise disclose the biometric identifier to another person unless . . . the
individual consents to the disclosure[.]" Id. § 560.002(1)(A). Therefore, as the authorized
representative ofthe individual whose fingerprints are contained in the submitted documents,
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the requestor has a right of access to his client's fingerprint information under
section 560.002(1)(A) of the Govenllnent Code. Therefore, the sheriff must release the
requestor's client's fingerprints, which we have marked, pursuant to section 560.002 ofthe
Govemment Code. See Open Records Decision No. 481 at 4 (1987) (privacy theories not
implicated when individual requests inf01111ation conceming himself). See Open Records
Decision No. 613 at 4 (1993) (exceptions in Act cannot impinge on statutory right ofaccess
to infonnation), 451 (specific statutory right of access provisions overcome general
exceptions to disclosure lUlder the Act).

The remaining infonnation contains the requestor's client's medical records.
Section 552.101 also encompasses the Medical Practice Act (the "MPA"), subtitle B of
title 3 of the Occupations Code. Occ. Code §§ 151.001-165.160. Section 159.002 of the
MPA provides in pali the following:

(a) A communication between a physician and a patient, relative to or in
cOlmection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
infonnation except to the extent that disclosure is consistent with the
_Cl1!-g~orizedplUposes fo~~hi~!l the~!l1f~}"J..ll:ati?!1JI~s?r~t ~1:>!~in~d.

Id. § 159.002(a), (b), (c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physiciall or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Medical records must be released upon the patient's signed, written consent,
provided that the consent specifies (1) the infonnation to be covered by the release,
(2) reasons or purposes for the release, and (3) the person to whom the information is to be
released. Id. §§ 159.004, .005. Section 159.002(c) also requires that any subsequent release
ofmedical records be consistent with the purposes for which the govemmental body obtained
the records. Open Records Decision No. 565 at 7 (1990). Medical records may be released
only as provide"d under the MPA. Open Records Decision No. 598 (1991). Upon review,
we detennine that the infonnation we have mal'ked constitutes medical records that may only
be released in accordance with the MPA.
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You claim the remaining information is excepted under section 552.103 ofthe Government
Code. Section 552.103 provides in relevant part:

(a) Information is excepted fi.-om [required public disclosure] if it is
infonnation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Infonnation relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
lUlder Subsection (a) onlyifthe litigation is pending orreasonab1y anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication ofthe infonnation.

Gov't Code § 552.103(a), (c). A govemmental body has the burden ofproviding relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation was
pending or reasonably anticipated on the date that the governmental body received the
request for information, and (2) the information at issue is related to that litigation. Thomas
v. Cornyn, 71 S.W.3d 473,487 (Tex. App.-Austin 2002, no pet.); Univ. ofTex. Law Sch.
v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard v.
Houston Post Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writ refd
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a).

- -- - -- - - -- Tile-qliestio-n ofwhdllerlltig-at1011-is-reasonablyaIiticipatecfiiiust -be- d-eferilliiied -ana
case-by-case basis. See Open Records Decision No.452 at 4 (1986). To establish that
litigation is reasonably anticipated, a governmental body must provide this office with
"concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture." ld. Concrete evidence to support a claim that litigation is reasonably
anticipated may include, for example, the governmental body''S receipt ofa letter containing
a specific threat to sue the governmental body from an attorney for a potential opposing
party. Open Records Decision No. 555 (1990); see Open Records Decision No. 518 at 5
(1989) (litigation must be "realistically contemplated"). On the other hand, this office has
determined ifan individual publicly threatens to bring suit against a governmental body, but
does not actually take objective steps toward filing suit, litigation is not reasonably
anticipated. See Open Records Decision No. 331 (1982). Further, the fact that a potential
opposing party has hired an attorney who makes a request for information does not establish
that litigation is reasonably anticipated. Open Records Decision No. 361 (1983).
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You infonn us that the requestor is an attorney who has been hired by the named fonner
employee to appeal the fOlmer employee's tennination. You explain that the requestor has
filed a grievance with the sheriff on behalf of his client and that this is "a mandatory
precursor to any later legal challenge." You also state that in a letter to the sheriff, on the
same date the request was received, the requestor alleges that his client's procedural and
substantive rights and federal law were violated in relation to the fonner employee's
tennination. Based on these representations, we agree that the sheriffreasonably anticipated
litigation on the date it received this request. Furthennore, we agree that the remaining
infonnation relates to the anticipated litigation. Therefore, the sheriff may generally
withhold the remaining infonnation under section 552.103 of the Government Code.

We note, however, the requestor's client, who is also the potential opposing party, appears
to have seen or had access to some ofthe remaining infonnation contained in his personnel
file. The purpose ofsection 552.103 is to enable a governmental body to protect its position
in litigation by forcing parties seeking infonnation relating to the litigation to obtain such
infonnation through discovery procedures. See ORD 551 at 4-5. Thus, when the opposing
party has seen or had access to infonnation relating to anticipated litigation, there is no
interest in withholding that infOlmation from public disclosure under section 552.103. See
Open Records Decision Nos. 349 (1982), 320 (1982). Therefore, to the extent that the
potential opposing pmiy in the anticipated litigation has seen or had access to any portion of
the remaining infonnation, such infonnation is not protected by section 552.103 and maynot
be withheld on that basis. We note that the applicability of section 552.103 ends once the
related litigation concludes. See Attorney General Opinion MW-575 (1982); Open Records
Decision No. 350 (1982).

In summary, the sheriff must release the requestor's fingerprints, which we have marked,
pursuant to section 560.002 ofthe Government Code.! ill addition, we have marked medical
records that may only be released in accordance with the MPA. To the extent the requestor
has not seen or had access to tlle- remailllIlgi.llforrnation,-tIle shenIf may withhold it Under
section 552.103 ofthe Government Code. To the extent the requestor has seen or had access
to the remaining infonnation, it must be released.2

TIns letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

'We note that the requestor has a right of access to his client's fmgerprints in this instance. Because
such information may be confidential with respect to the general public, if the sheriffreceives another request
for tIus information from a different requestor, tile sheriffmust again seek a lUling from this office.

2Because such infonnationmaybe confidential with respect to the generalpublic, iftile sheriffreceives
anotIler request for tIus information fi-om an individual oilier than tIus requestor, tile sheriff should again seek
our decision.
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This mling triggers important deadlines regarding the rights and responsibilities of the
govennne~ltalbody and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attomey General's Open Government Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

s"z--~J
Tamara Wilcox
Assistant Attomey General
Open Records Division
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