ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 6, 2010

Ms. Neera Chatterjee

Public Information Coordinator
The Umvers1ty of Texas System
201 West Seventh Street
Austin, Texas 78701-2902

OR2010-06540

Dear Ms. Chatterjee:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Govemment Code. Yourrequest was
assigned ID# 378245

The University» of Texas Medical Branch at Galveston (the “university”) received a request
for all records, including compldint, investigative, and personnel, pertaining to the
requestor’s client. You state you are releasing some of the requested information. You claim
that some of the remaining information is not subject to the Act. You also claim the
remaining information excepted from disclosure under section 552:101 of the Government
Code. We hayve considered your arguments and reviewed the submitted representauve
sample of 1nformat10n

Initially, we address your argument that portions of the submitted information are not subject
to the Act. You ¢ontend that pursuant to section 181.006 of the Health and Safety Code, the
information you have marked is not subject to the Act. Section 181.006 states that “[f]or a
covered entity that is a governmental unit, an individual’s protected health information...

not public information and is not subject to disclosure under [the Act].” Health & Safety
Code § 181.006. We will assume, without deciding, the university is a covered entity.
Subsection 181.006(2) does not remove protected health information from the Act’s \
application, but rather states this information is “not public information and is not subject

"We assuine that the representative sample of records submltted to this office is truly representative
of the requestedrecords as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter doés-not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that.those records contain substantially different types of mformatlon than that submltted to this
office.
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to disclosure under [the Act].” We interpret this to mean a covered entity’s protected health
information is subject to the Act’s application. Furthermore, this statute, when demonstrated
to be applicable, makes confidential the information it covers. Thus, we will consider
whether section 181.006 makes this information confidential.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101.. Section 552.101encompasses information protected by other statutes, such
as section 181,006. As stated above, assuming the university is a covered entity, we must
decide whether the information you have marked consists of protected health information.
Section 181.001 states that “[u]nless otherwise defined in this chapter, each term that is used
in this chaptér has the meaning assigned by the Health Insurance Portability and
Accountability Act and Privacy Standards [“HIPAA™].” Health & Safety Code § 181.001(a).
Accordingly, as chapter 181 does not define “protected health information,” we turn to
HIPAA’s definition of the term. HIPAA defines “protected health information” as
individually identifiable health information:

(1)  “Except as provided in paragraph (2) of this definition][.]

(2)  -Protected health information excludes individually identifiable health
information in:

f.‘f(iii) Employment records held by a covered entity in its role -
as employer. '

45 C.F.R. § 160.103. Upon review, we find the information you have marked under
section 181.006 is contained in the employment records of the nurse at issue and being held
by the university in its role as an employer. Thus, you have failed to demonstrate the
information you have marked consists of protected health information and none may be
withheld undersection 552.101 in conjunction with section 181.006 ofthe Health and Safety
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Code.

Section 552.101 also encompasses common-law privacy, which protects information that:
(1) contains highly intimate or embarrassing facts, the publication of which would be highly
objectionable to a reasonable person, and (2) is not of legitimate concern to the public. See
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). Information
pertaining to the work conduct and job performance of public employees is subject to a
legitimate public interest and is, therefore, generally not protected from disclosure under
common-law privacy. See Open Records Decision Nos. 470 (1987) (public employee’s job
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performance does not generally constitute employee’s private affairs), 455 (1987) (public
employee’s job performance or abilities generally not protected by privacy), 444 (1986)
(public has legitimate interest in knowing reasons for dismissal, demotion, promotion, or
resignation of public employee), 423 at 2 (1984) (scope of public employee privacy is
narrow).

In Morales v..Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied), the court
addressed the applicability of common-law privacy to information relating to an investigation
of alleged sexual harassment. The investigation files in Ellen contained individual witness
statements, an affidavit by the individual accused of the misconduct responding to the
allegations, and conclusions of the board of inquiry that conducted the investigation. See 840
S.W.2d at 525. The court ordered the release of the affidavit of the -person under
investigation and the conclusions of the board of inquiry, stating that the public’s interest was
sufficiently served by the disclosure of such documents. Id. The Ellen court held that “the
public did not possess a legitimate interest in the identities of the individual witnesses, nor
the details of their personal statements beyond what is contained in the documents that have
been ordered released.” Id. '

Thus, ifthere is:an adequate summary of an investigation of sexual harassment, the summary
must be released along with the statement of the person accused of sexual harassment, but
the identities of the victims and witnesses must be redacted and their detailed statements
must be withheld from disclosure. If no adequate summary of the investigation exists, then
detailed statements regarding the allegations must be released, but the identities of victims
and witnesses-must be redacted from the statements. In either event, the identity of the
individual accused of sexual harassment is not protected from public disclosure. We note
that supervisors are generally not witnesses for purposes of Ellen, except where their
statements appear in a non-supervisory context.

The subm1tted«' information contains an adequate summary of a sexual harassment
investigation.- :The summary, which you state is being released, is not confidential under
section 552.101-in conjunction with common-law privacy. However, information within the
summary identifying victims and witnesses is confidential under common-law privacy and
must be withheld pursuant to section 552.101. See Ellen, 840 S.W.2d at 525. Therefore,

pursuant to section 552.101 and the ruling in Fllen, the university withhold ﬂ'le information
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you have matked in the summary which identifies the victims and witnesses under
section 552.101 in conjunction with common-law privacy and the court’s holding in Ellen
and release the remaining information in the summary. The remainder of the investigative
records you have marked must also be withheld under section 552.101 in conjunction with
common-law prlvacy because it relates to the sexual harassment 1nvest1gat10n See id.

Common-law privacy also protects other types of information. This office- has found that
medical information or information indicating disabilities or specific illnesses is excepted
from required: public disclosure under common-law privacy. See Open Records Decision

v
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Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps). Upon review, we
conclude the information we have marked is highly intimate or embarrassing and of no
legitimate public interest. Accordingly, the university must withhold the information we
have marked tnder section 552.101 in conjunction with common-law privacy.

In summary, the university must withhold the information related to the sexual harassment
investigation you have marked under section 552.101 of the Government Code in
conjunction with common-law privacy and the holding in Ellen. The university must also
withhold the information we have marked under section 552.101 in conjunction with
common-lawptivacy. The remaining information must be released.

This letter rulinig is limited to the particular information at issue in this request and limited
to the facts as'presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/www.oag.state tx.us/open/index_orl.php,
. or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attomey General toll free, at (888) 672-6787.

Sincerely,

f
Yoig
Paige Lay “~+
Assistant Attorney General
Open Records Division
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