
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

May 13,2010'

Ms. Sharon Alexander
Associate General Counsel
Texas Department of Transportation
125 East 11thStreet
Austin, Texas 78701-2483

0R2010-06849

Dear Ms. Alexander:

You ask whether certain information is subject to reqqired public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government <:ode. Your request was
assignedID# 379229.

The Texas D~partment of Transportation (the "department") received two requests for
information pertaining to a specific sexual harassment investigation. Specifically, the first

~~~X~~qJJ.~sj:j)LSJt~k£t1).~~fQllQvvll1g: Itc~Q:pi~~~Qf e-mail QOrres12ondence to~cl from Thr~ssaAli,
investigator with the office ofgeneral counsel; a copy ofthe first requestor's personnel file;
a copy of the"OCR report and related investigative documents resulting in the first
requestor' steimination;acopyof the disciplinary section found in the human resources
manual. The second requestor seeks the following: 2) the final management directed
investigation report; witness statements and follow-up statements; work papers, including

________________bu~tnoJJimite_dJ;o-e-~1]1-aiLGo:ITesPQnd~n~e,t~le.pl1QJ1~GQJlY~rsaJion_nQt~s'_'YILtteJ'~_Qles,js~lJ.~_S _
lists, presentations,etc.; investigation work program or documentation of the investigation
objective and scope, including any paperwork that shows supervisor approval of the
investigation work program. You state the department is releasing some of the requested
information. You claim the submitted information is excepted from disclosure under
sections 552.101, 552.107, and 552.111 of the Government Code. We have considered the
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exceptions youclaim and reviewed the submitted representative sample ofinformation.! We
have also received and considered comments from the first requestor. See Gov't Code
§ 552.304 (interested party may submit comments stating why information should or should
not be released).

,Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.10'1. Section 552.101 encompasses the doctrine ofcommon-law privacy, which
protects information that (1) contains highly intimate or embarrassing facts the publication
of which would be highly objectionable to a reasonable person and (2) is not of legitimate·
concern to the public. Indus. Found v. Tex. Indus. Accident Bd, 540 S.W.2d 668, 685
(Tex. 1976). The types of information considered intimate and embarrassing by the Texas
Supreme Court in Industrial Foundation included information reiating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment ofmerttal disorders, attempted suicide, and injuries to sexual organs. Id at 683.

In Morales v.Ellen, 840 S.W.2d 519 (Tex. App.-EI Paso 1992, writ denied), the court
addressed the applicability of the common-law privacy doctrine to files of an investigation
of allegations of sexual harassment. The investigation files in Ellen contained individual
witness statements, an affidavit by the individual accused of the misconduct responding to
the allegations,;~ndconclusions ofthe board ofinquiry that conducted the investigation. Id

- at 525; The court ordered the releaseofthe affidavit of the person under investigation and
the conclusions of the board of inquiry, stating that the public's interest was sufficiently
served by the dIsclosure ofsuch documents. Id In concluding, the Ellen court held that "the
public did norpossess a legitimate interest in the identities of the individual :witnesses, nor
the details oftlieirpersonal statements beyondwhat is contained in the documents that have
been ordered teleased." Id Thus, if there is an adequate summary of an investigation-of

~~;alleged-sexuall.harassment,-the-investigation-summaI¥_musLbexeleased-undeLEllen,_buUhe,~~~~_~~

identities ofthe 'victims and witnesses ofthe alleged sexual harassment must be redacted, and
their detailed statements must be withheld from disclosure. See Open Records Decision
Nos. 393 (1983),339 (1982). Ifnoadequate summary of the investigation exists, then all
of the information relating to the investigation ordinarily must be released, with the
exception of information that would identify the victims and witnesses. Because

- --- - - - --- common-law-'privacy .. does-not -p1'Otect-infonnation- about-a-public -employee's alleged
misconduct on the job or complaints made about a public employe~'s job performance, the
identity of the individual accused of sexual harassment is nor protected from public
disclosure. See Open Records Decision Nos. 438 (1986),405 (1983), 230 (1979), 219
(1978).

'\ :

, 'We assume the "representative sample" ofrecords submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and, therefore, does not authorize the withholding of, any o,ther requested records to the
extent those records contain substantially different types of information than that submitted-to this office.
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The submitted documents consist of a completed investigation into an allegation of sexual
harassment. We find portions of the submitted documents constitute an adequate summary
ofthe sexual harassment investigation. The submitted documents also include the statement
of the accused individual. The summary and statement of the accused individual are not
confidential in their entirety; however, information within the summary and statement
identifying the victim and witnesses must be withheld under section 552.101 of the
Government ~6de in conjunction with common-law privacy. See Ellen, 840 S.W.2d at 525.
In the summary and statement, we marked the identifying information of the victim and
non-supervisory witnesses the department must withhold from the first requestor under
section 552.10lin conjUnction with common-law privacy. We note the second requestor is
the alleged victim in this instance. Thus, because the second requestor has a right ofaccess
to informationthat would ordinarily be withheld on the basis of h~r own privacy interests,
the departmenfmay not withhold her identifying information from her. See Gov't Code
§552.023; see also Open Records DecisionNo. 481 (1987). The department must, however,
withhold the identifying information ofnon-supervisory witnesses from the second requestor
under section.552.101 in conjunction with common-law privacy. The remaining records
must be withheld under section 552.101 in conjunction with common-law privacy.2 .

Portions of the summary and statement of the accused contain information concerning the
first requestor: which may be subject to section 552.117 of the Government Code.3 This
section excepts from public disclosure the present and former home addresses. and telephone

. numbers; social security numbers, and family member information of current or former
officials or employees of a governmental body who timely request that such information be
kept confidential under section 552.024. Whether a particular piece of information is'
protected by section 552.117 must be determined at the time the request for it is made. See
Open RecordspecisionNo. 530 at 5(1989). The department may only withhold information
under sectionS52.117(a)(1) on behalf of officials or employees who made a request for

-_... ~.~ ~~..~.G0nB.dentiality"':'under~seGtion~.s2.024~pr.ior~to~the~date ..-on~which~the~requesLfoLthis~~~~~~~
information w.~s made. Accordingly, if the first requestor timely elected to keep this
information c9~fidential pursuant to section 552.024, the department must: withhold this
information from the secondrequestor under section 552.117(a)(1 ); However, ifthe first
requestor didtiot timely elect under section 552.024, the information we marked must be
released. We n.ote the summary and statement of the accused also contain references to the

~ - - - - - -~family .. members of-other~employees.--Because-ofthe-redactiol1sunder-section552.LOt, .. _­
however, this inJormation no longer reveals the family member information of any specific
employee.

2As our ruling is dispositive, we need not address your remaining arguments against disclosure ofthis
information.

3The OffIc;e of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos..481 (1987),480 (1987), 470
(1987). .
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In summary, 'Y:ith the exception of the marked summary and statement of the accused, the
department mvst withhold the subl.ll,itted information under section 552.101 of the
Government Code in conjunction with common-law privacy. From the summary and
statement of the accused, the department must wIthhold the infortr;lation we marked under
section 552.101 in conjunction with common-law privacy. If a timely election was made,
the department must also withhold the information we marked in the summary and statement
from the second requestor pursuant to section 552.117. The remaining information in the
summary and statement of the accused must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as .presented to us; therefore, this ruling must not be relied upon as a previous
determinationregarding any other information or any other qircumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities', please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

-Sincerely,

Jessica Eales :
Assistant Attorney General
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