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Dear Ms. Villarreal-Reyna:

You ask whether certain infonnation is subject to required public disclosure under the
Public illfonnation Act (the "Act"), chapter 552 ofthe Government .code. Your request was
-assignedID#379327 (tb1# 100802).- -. - - -

The Texas Department ofillsurance (the "department") received a request for the 2008
annual reports submitted by each viatical settlement provider, excluding the requestor's
company. You state that some responsive infonnation has been released to the requestor.
You take no position as to whether the submitted infonnation is excepted from disclosure,

- ~.~.-.~ut yOu state-that relea:se ortliis infonnation ihayimplicate tEe proprietary interests ofLife7-~~~~~~~i

Equity LLC. ("Life Equity"). Accordingly, you notified Life Equity of this request for
infonnation and ofthe company's right to submit arguments to this office as to why the
sl.l.binittecli.nfonnationshould. 110t be released..··8ee<:J()v'fCod.e § 552.3QS-(ci); see also Open
Records Decision No. 542 (1990) (statutory predecessor to section 552.305 pennits
govennnental body to rely on interested third party to raise and explain applicability of

- -- - - ---------- exceptioiEiftlieAcrirtcertain cifcUifistances):-We11a:veYeceivedcotreSl:i6haence-from-Life-------- ---~----
Equity. We have reviewed the submitted arguments andthe submitted infonnation.

hntially, we must address the department's obligations under the Act. Pursuant to
section 552.301 (b), the governmental body must ask for the attorney general's decision and
state the exceptions that apply witlnn ten business days after receiving a request for
infonnation. See Gov't Code § 552.301(a), (b). ill addition, under section 552.301(e), the
govenU11ental body must submit to tIns office witlnn fifteen business days of receiving the
request (1) general written COlmnents stating the reasons whythe stated exceptions apply that

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

An Equal Employment Opportunity Employer. Printed on Recycled Paper



Pursuant to section 552.302 of the Govenunent Code, a governmental body's failure to
comply with the procedural requirements ofsection 552.301results in the legal presumption
that the infonnation is public. Infonnation presmned public must be released unless a
govenunental body demonstrates a compelling reason to withhold the infonnation to
overcome this presumption. See id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342,350
(Tex. App.-Fort Worth 2005, no pet.); Hancockv. State Bd. o/Ins., 797 S.W.2d 379,381
(Tex. App.-Austin 1990, no writ); see also Open Records Decision No. 630 (1994).
Nonnally, a compelling reason to withhold infonnation exists where some other source of
law makes the infonnation confidential or where third-paliy interests are at stake. See Open
Records Decision No. 150 at 2 (1977). Because third party interests can provide a
compelling reasollJo_overcome thepresumpJiQn ofOIJe1111ess, we will consider whether()r
not the infonnationat issue is excepted under the Act.
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would allow the infonnation to be withheld, (2) a copy ofthe written request for infonnation,
(3) a signed statement or sufficient evidence showing the date the governmental body
received the written request, and (4) a copy of the specific infonnation requested or
representative salnples, labeled to indicate which exceptions apply to which parts of the
documents. Id. § 552.301(e). You infonn us that the department received this request on
February 5, 2010. However, you did not request a ruling from this office or submit the
infonnation required by section 552.301(e) until March 10, 2010. See id. § 552.308
(describing rules for calculating submission dates of documents sent via first class United
States mail, common or contract carrier, or interagency mail). Consequently, we find the
department failed to comply with the requirements of section 552.301.

I
Life Equity asserts that its infonnation is protectedunder section 552.110 ofthe Govenunent I
Code, which protects the proprietary interests ofprivateparties with respect to two types of i
:~:~=~~0;~di~~~'~L~:~~,~:~~t(~~t,~2~~:e~:a~ ~~r~~~~~r~~~::~i~~ ~~~~~~~ait~~ _/

~~~~-·~~~~~~~~~~~~~~~~~~r

demonstrated based()n ·specificfactuaf evidence-that disclosure woufcfcause substantial I

~O~~~~;ilt~{:)~l(~t to the person from whom the infonnation was obtained." Gov't Code I'

Section 552.110(a) protects the proprietary interests of private parties by excepting from
disclosure trade secrets obtained from a person and privileged or confidential by statute or

-.~ ~ - -~.- - ~ -~---JudiciardecisimLSee~id~§ 55rlTO(a).~A"trade secret" -- - -- ~~-~---. ----- - -- ~-- - ---------~--

may consist of ally fonnula, pattem, device or compilation of infonnation
which is used in one's business, alld which gives [one] an opportmlity to
obtain all advantage over competitors who do not know or use it. It may be
a fonnula for a chemical compound, a process ofmanufacturing, treating or
preserving materials, a pattem for a machine or other device, or a list of
customers. It differs from other secret infonnation in a business in that it is
not simply infonnation as to single or ephemeral events in the conduct ofthe
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business, as for example the amount or other tenns of a secret bid for a
contract or the salary of certain employees. . .. A trade secret is a process
or device for continuous use in the operation of the business. Generally it
relates to the production of goods, as for example, a machine or formula for
the production of an article. It may, however, relate to the sale of goods or
to other operations in the business, such as a code for detennining discounts,
rebates or other concessions in a price list or catalogue, or a list ofspecialized
customers, or a method ofbookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980),232 (1979),217
(1978).

This office will accept a claim that infonnation subject to the Act is excepted as a trade secret
if a prima facie case for exemption is made and no argument is submitted that rebuts the
claim as a matter oflaw. See Open Records Decision No. 552 at 5 (1990). However, we
cannot conclude that section 552.11 O(a) applies unless it has been shown that the information
at issue meets the definition of a trade secret, and the necessary factors have been
demonstrated to establish a trade secret claim.! See Open Records Decision No. 402 (1983).

Section 552.11 O(b) protects "[c]Olmnercia1 or financial information for which it is
demonstrated basecl onspecifiy factua1evidencethat disclo~surewou1dcause substantiaL
competitive harm to the person from whom the information was obtained[.]" Gov't Code
§ 552.11 O(b).. 1'hisexceptionto disclosurerequires a specificfactua1 or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
resu1tfromre1ease ofthe information at issue. Id.; OpenRecords DecisionNo. 661(1999).

Life Equity contends that the infonnation contained in the submitted 2008 Annual Report
~~~ls~e~x~c~eptedunder sectioi15'52j 10(hf Life EquIty argues that release ofthepUrchaseaJ:ll()'~Un~t~~~~~~~

of each policy, the net death benefit purchased, the net amolUlt paid to the owner, and the

'The Restatement ofTorts lists the following six factors as indicia ofwhether information constitutes
a h'ade secret:

(1) the extent to which the infOlmation is known outside of [the company];
(2) the extent to which it is known by employees and other involved in [the company's]
business;
(3) the extent ofmeasures taken by [the company] to guard the secrecy of the infOlmation;
(4) the value of the information to [the company] and [its] competitors;
(5) the amount ofeffort or money expendedby [the company] in developing the information;
(6) the ease or difficulty with which the infOlmation couldbe properly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos, 319 at 2 (1982), 306 at 2
(1982),255 at 2 (1980).
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estimated total premiums to keep the policy in force for the mean life expectancy would
cause the company substantial competitive injury. Life Equityasserts that "[t]his information
provides all of the key elements needed for anyone, especially a competitor, to easily
ascertain Life Equity's proprietary pricing model used to purchase life insurance policies."
We note, however, that the submitted information does not include the purchase amount of
each policy or the estimated total premiums to keep the policy in force. 2

Having considered Life Equity's arguments and reviewed the information at issue, we find
that Life Equity has demonstrated that release ofthe net death benefit purchased and the net
amount paid to the owner would reveal its pricing model and cause it substantial competitive
injmy. Life Equity also argues that "one familiar with the viatical settlement provider
industry could use the infonnation contained in the [r]eport[s]" to determine the names of
the insured individuals from whom Life Equity has purchased policies. We, therefore,
understand Life Equity to argue that the insured individuals would constitute its customer list
and that this information is also protected under section 552.110(b). We note that the names
and other identifying infonnation of the insured individuals are not contained in the
submitted information.3

Therefore, the department must withhold the net death benefit purchased and the net amolmt
paid to the owner under section 552.11O(b). As for the remaining information, we find that
Life Equity has not made the specific factual or evidentiary showing required by
section552_.110(b)Jhatrelease 9fthe information. would cause it sub13tanti.al competitive
harm. .Accordingly, the department may not withhold any of the remaining submitted
information under section 552.l10(b) ofthe GovemmentCode. SeeOpenRecordsDecision
Nos. 661 (:forin:formation to be withheld. under commercial or financial information prong
of section 552.110, business must show by specific factual evidence that substantial
competitive illjury would result fr0111 release of particularhif(ll1:riatiori at issue), 509 at 5
(1988) (because costs, bid specifications, and circumstances would change for future

~~~~c'ontracts~ assertioll that release'o:fbid proposallTIlghtgive com.petitor U11fair advantage on
future contracts is too speculative).

Upon review, we determine that Life Equity has failed to demonstrate that any portion ofthe
information at issue meets the definition ofa trade secret, nor has Life Equity demonstrated
the necessary factors to establish a trade secret claim for this information. See

- -- -- - ------RE-STATEMENTOF TORT'S]-757-clni b I1939r(ll1fonnati0111s~-ell:eraffy-iiottrade-secret'-'- .-- ---

2Life Equity is required to provide the department with the submitted aromal report pursuant to
section 3.1705 oftitle 28 ofthe Texas Adrninish'ative Code. Section 3.1705 does not require disclosure ofthe
purchase amount of each policy. See 28 T.A.C. § 3.1705.

3Section3 .1705(e) states that "[i]n complying with the reporting requirements ofthis section, aviatical
or life settlement provider, provider representative, or broker shall not include any confidential infOlmation,
or in any other way compromise the anonymity ofany viator, life settlor, or owner, or the viator's, life settlor's,
or owner's family members, spouse, or significant other." 28 T.A.C. § 3.1705(e).

I

I

I

I
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unless it constitutes "a process or device for continuous use in the operation of the
business"). Thus, no portion of the submitted infonnation may be withheld under
section 552. 110(a) of the Govepnnent Code.

Accordingly, the department must withhold the net death benefit purchased and the net
amount paid to the owner under section 552.11 O(b) ofthe Government Code. The remaining
submitted infonnation must be released to the requestor.

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the .
govel11mental body and ofthe requestor. For more infonnation concel11ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attol11ey General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concel11ing the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General, toll free, at (888) 672-6787.

Sincerely,

./7~. - -- ---.
y/ju:;ec:;:

Cindy Nettles
Assistant Attol11ey General
Open Records Division

CN/dls

- Ref: ID#379327

Ene. Submitted documents

c: Requestor
(w/o enclosures)

Ms. Janie V. Clark
Assistant Counsel
Life Equity LLC
85 Executive Parkway, Suite 100
Hudson, Ohio 44236
(w/o enclosures)

I

I


