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May 17,2010

Ms. Lisa Adelman
Legal Counsel
Alamo Regioi;ml Mobility Authority
1222 North Main Avenue, Suite 1000
San Antonio, Texas 78212

OR2010-07030

Dear Ms. Adelman:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 379501.

The Alamo Regional Mobility Authority (the "authority~') received. a request for
correspondence between a named individual, authority staff, and authority lobbyists from
October 2008 to June 2009, and a named individual from October 2008 to the present. 1 You
state you have released some information. You claim that the submitted inf01111ation is
excepted from disclosure under sections 552.103,552.107, and 552.111 ofthe Government
Code and privileged under rule 503 of the Texas Rules of Evidence. We have considered
your arguments and reviewbd the submitted informatibil. .

---!
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I

I
I
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Initially, you ,state some of the requested information was the subject of tln"ee previous
requests for information, in response to which this office issued Open Records Letter

. . Nos. 2009-:'059.24, 2009:0.592o~and2D09-·TJ9-13.-Y6l1state-th.e raw-;-faCtsaii(rcii~ci:li1i.stances·

have not charlged since the issuance of these prior rlllings. Therefore, to the extent the
information at issue is identical to the infomlation previously requested and ruled upon by

_. ~ ~s~~~~~~~a~~wr~wtih~~ill~l~_-~~l

I You irxform us that the authority sought and received clarification of the information requested. See
Gov't Code § SS:2.222(b) (governmental body may communicate with requestor for purpose of clarifying or
narrowing request for information).
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I

I
Records Letter Nos. 2009-05924, 2009-05926, and 2009-13913. See Open Records Decision I

______________tlQL..673_(200lHso long as law, facts, and circumstances on which prior ruling was based
-------- ---ha-ve-n0t-ehmlged.,:Hl:st---iYfle-Gf-flre-v-iGus--d€t€nninatiQn-ex-ists-whel:e-requestedjnformation---------------f

is precisely same information as was addressed in a prior attorney general ruling, ruling is
addressed to same governmental body, and ruling concludes that information is or is not
excepted from disclosure). For the information not previously requested and ruled upon by
this office, we will address your arguments.

You state a portion of Exhibit D is subject to section 552.022(a)(16) of the Government
Code, which provides that information in a bill for attorney's fees must be released unless
it is privileged under the attorney-client privilege or is expressly confidential under other
law. See Gov;'t Code § 552.022(a)(16). The Texas Supreme Court has held that the Texas
Rules of Evidence are "other law" within the meaning ofsection 552.022. See In re City of
Georgetown, 53 S.W.3d 328,336 (Tex. 2001). Accordingly, we will consider your claim
that the attorney fee bills are privileged under Texas Rule of Evidence 503.

Rule 503 enacits the attorney-client privilege, providing in relevant part:
'.1

A clieilt has a privilege to refuse to disclose and to prevent any othel~ person
from disclosing confidential conm1Unications made for the purpose of
facilitating the rendition of professional legal services to the client:

(A) between the client or a representative of the client and
the client's lawyer or a representative ofthe lawyer;

--CB) betwe-el1 the lawyer and the lawyer's representative;

,,' (C) by the client or a representative of the client, or the client's
lawyer or a representative of the lawyer, -to a lawyer -or a

~: representative of a lawyer representing another party in a pending
-- action and concerning a matter of common interest therein;

S(D) between representatives of the client or between the client and
]" a representative of the client; or

(E) among lawyers and their representatives representing the same
client.

-----------TEx-:-R--;-E-V-I.B~503-E-b7(+)~A-cenmltm-ieat-i0n-i-s~e0n-fident-i-a-l.:.:...i-f-n0t-i-nte11Eh~E1--tG-Be--disG-lGs€d-------­

to third persons other than those to whom disclosure is made in furtherance ofthe rendition
ofprofessional legal services to the client or those reasonably necessary for the transmission
of the communication. Id. 503(a)(5).

--------
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I

I
Thus, in order to withhold information from disclosure under rule 503, a governmental body I

_ __ must: Wshow that the document is a communication transmitted between privileged parties !

____ --------Qr--1=e-vea-ls-a-GQl1:fidentiaLGQ111munication;-G2~-identify_the_parties-iIwolY.ec1....in-the_________1

communication; and (3) show that the communication is confidential by explaining that it -l
was not intended to be disclosed to third persons and that it was made in furtherance of the
rendition of professional legal services_to the client. Upon a demonstration of all three
factors, the information is privileged and confidential under rule 503, provided the client has
not waived the privilege or the document does not fall within the purview ofthe exceptions
to the privilege enumerated in rule 503(d). See Pittsburgh Corning Cal]). v. Caldwell, 861
S.W.2d423, 427 (Tex.App.-Houston [14lh Dist.] 1993, no writ.) (denial in its entirety under
Texas Rule of Evidence 503).

. .. .
You state that the submitted attorney fee bills document communications between the
authority's attorneys and their clients that were made in connection with the rendition of
professional legal services to the authority. You also state that the communications were
intended to be and have remained confidential. We note, however, that you have failed to
identify some, of the parties to the communications in the submitted attorney fee bills. See
ORD 676 at ,8 (governmental body must inform this office of identities and capacities of
individuals to whom each communication at issue has been made; this office cannot
necessarily as'sume that communication was made only among categories of individuals
identified in rule 503); see generally Open Records Decision No. 150 (1977) (stating that
predecessor tp the Act places burden on governmental body to establish why and how
exception apRlies to requested information); Strong v. State, 773 S.W.2d 543, 552 (Tex.
Crim. App. 19'89) (burden of establishing attorney-client privilege is on party asserting it).
However, upon review, we have been able to discern from the face of the documents that
certain individuals are privileged parties. Accordingly, the authority may withhold the­
information w.,e have marked on the basis of the attorney-client privilege under Texas Rule
ofEvidence 503. However, we find that you have failed to demonstrate that the remaining
inf01111ation documents confidential conummications that were made between privileged
parties. Therefore, we conclude that Texas Rule of Evidence 503 is not applicable to the
remaining information, and. it may not be withheld on this basis.

You claim th~ remaining information in Exhibit D, as well as Exhibits Band C are subject
to section 552.107(1) of the Government Code. Section 552.107(1) protects information
c0111il1gViHh!J1Jhe attor11Ely-gli~nt __ privilege. The elements of the privilege under
section 552.1Q7 are the same as those discussed for rule 503. Section 55iT07(T)ge11eraUy
excepts an entire communication that is demonstrated to be protected by the attorney-client
privilege unle'ss otherwise waived by the governmental body. See Huie v. DeShazo, 922

- ---- - -----8-;-W---;-2cl-9,2-0,9~~+'Ie*-;-1-9-96)-tfJFi¥i-le-ge--e-x-te-nEls-tQ-enti-rg..GGnlnllmi-GatiQl1,inc-1uding--facts---------­

contained thei:ein). We note that communications with third party consultants with which
a governmental body shares a privity of interest are protected. Open Records Decision
Nos. 464 (19~'7), 429 (1985).
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You state that the remaining inf01111ation consists of conummications between authority i, I
__.__ . employees and authority att0111eys. You also state portions onhe communications are with i
_________an_entity-the-authority-shares_a-joinLdefenseill-connectiOlLwith_aJawsllitfile.d_agains.thoth r

parties. You also state that some of the parties included in the communications have l
common intetests with the authority regarding legislative issues. See generally Tex. R. I

Evid. 503(b)(1)(c) (discussing privilege among parties "conce111ing a matter of common
interest"); see also In re Auclair, 961 F.2d 65,69 (5th Cir. 1992) (citing Hodges, Grant &
Kaujinann v. United States Government, 768 F.2d 719,721 (5th Cir. 1985» (att0111ey-client
privilege not 'waived if privileged communication is shared with third person who has
common legal interest with respect to subject matter of conummication). You further state
that these communications were intended to be confidential. Based upon your
representations and our review, we conclude that the authority may withhold Exhibits Band

"C, and the information not subject to section 552.022(a)(16) in Exhibit D under
section 552.107(1). However, we note that one of the individual e-mails contained in one
of the submItted e-mail strings consists of a communication with non-privileged or
'unidentified parties. To the extent this non-privileged e-mail, which we have marked, exists
separate and apart from the otherwise privileged e-mail strings, it may not be withheld under
section 552.107.

Section 552.111 of the Gove111ment Code excepts from disclosure "an interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency." This exception encompasses the deliberative process privilege. See Open
Records Decision No. 615 at 2 (1993). The purpose of section 552.111 is to protect advice,
opinion, and:' recommendation in the decisional process and to encourage open and
frank discussion in the deliberative process. See Austin v. City of San Antonio, 630
S:W.2d 391;394(Tex.App:~SanAntonio1982,nowrit); Open Records DeeisionNo.-538
at 1-2 (1990).~

In Open Rec6rds Decision No. 615, this office re-examined the statutory predecessor to
section 552.1,11 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 84f S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined that
section 552.1X 1 excepts from disclosure only those internal communications that consist of
advice, reconlinendations, opinions, and other material reflecting the policymaking processes
of the gove111mental body. See ORD 615 at 5. A gove111mental body's policymaking

_f~111gt~011Scl.911()t~rlc~Inp_as_s_r()1.lti!le_ill_tel·ll~1~~l~lil~i_s~l·Cl1:ive. or personnel matters, and
disclosure of i;nformation about such matters will not inhibitfl=eeclisclissloJ:l ofpollcYlsstles-­
among agency personnel. Id.; see also City of Garland v. Dallas Jvlorning News, 22
S.W.3d 351, (Tex. 2000) (section 552.111 not applicable to personnel-related

-----. - ---- G01:rlB.luB.-iGatiGB.-s-that-d-iQ.-nGt-i-1wGl¥e-pGl-iG:ymak-ing~.-A.-gQ:v:enlmentaLbQdy~s-poliq[making----­

functions do include administrative and personnel matters of broad scope that affect the
governmenta:i';body's policy mission. See Open Records Decision No. 631 at 3 (1995).

Further, sectiO,n 552.111 does not protect facts and written observations offacts and events
that are severCJ,ble from advice, opinions, and reconmlendations. See ORD 615 at 5. But if

:,t ~ .
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factual inforni.ation is so inextricably intertwined with material involving advice, opinion,
or recommendation as to make severance of the factual data impractical, the factual

._----'-'-iDJ..LfonnatiOlLa,ls'O-luay_he_withheld_undeLs.ectiolL552.lJ1.._See_Op.eu_Re_c_Qrds_D_e_c5s.io.n
No. 313 at 3 (1982).

This office ha,s also concluded that a preliminary draft of a document that is intended for
public releas~ in its final form necessarily represents the drafter's advice, opinion, and
recommendation with regard to the form and content of the final document, so as to be
excepted from disclosure under section 552.111. See Open Records Decision No. 559 at 2
(1990) (applying statutory predecessor). Section 552.111 protects factual information in the
draft that also will be included in the final version of the document. See id. at 2-3. Thus,
section 552.n 1 encompasses the entire contents, including comments, underlining,
deletions, and proofreading marks, of a preliminary draft of a policymaking document that
will be released to the public in its final form. See id. at 2.

Section 552. n1 can also encompass conu11lmications between a governmental body and a
'.I

third-party cqnsultant. See Open Records Decision Nos. 631 at 2 (section 552.111
encompasses :lnformation created for governmental body by outside consultant acting at
governmentaij body's request and performing task that is within governmental body's
authority), 561 at 9 (1990) (section 552.111 encompasses cOlmmmications with party with
which goverml1entaLbody has privity of interest or common deliberative process), 462 at 14
(1987) (section 552.111 applies to memoranda prepared by governmental body's
consultants). ;For section 552.111 to apply, the governmental body must identify the third
party and explain the nature ofits relationship with the governmental body. Section 552.111
is not applicable to a communication between the govei.-nmental body and a third party

.unless the governmental body establishes it has a privity of interest or conU110n-deliberative
process with t~le third party. See ORD 561 at 9.

---I
._- I

I

You state the:;informationat issue pertains to discussions with the Texas Department of .
Transportatioi;I- (the "department") regarding the development of transportation projects.
You state thehuthority and the department share a privity of interest in the development of
transportation'projects in the San Antonio region. You also seek to withhold information
pertaining top;otentiallegislation. You state the various regional mobility authorities around
the state shan~. a privity of interest as similarly situated public entities engaged in the joint
pursuit of leg~slation. You further state the authority and five other regional mobility
alltl1ol:i1:1esa.l:~-1-=epi:eseiitedbY thesail1erawfirinai1clsl1al~e acoliJ.il1.0i1Iegal-iiltel~esf-Fiiiany ~- .... ._. --
you assert the:;authority is seeking to withhold communications with representatives of the
VIA Metropohtan Transit ("VIA"). You state the authority and VIA share a privity of

-- ----- ------inte1=est-1:egarcting.-proposed-consolidation-effods.-In_addition,_Y-OlunfoD1Lus_thaLsome..oL _
the submitted documents constitute draft documents concerning policy matters that were
created by authority officials. Having considered your arguments and representations and
reviewed the information at issue, we agree that the authority may withhold the information
we have marked in Exhibit E under section 552.111 ofthe Government Code. Additionally,
to the extent the draft documents we have marked will be released to the public in their final

1
, ~,
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i
form, they may also be withheld under section 552.111 ofthe Government Code. However, !

_______ we note the rel:l1aining information you have marked consists ofeither general administrative I

---- - -----in-fm:mat-iG11-tllat-dGes-not-l:elate-to-polic:yl11aking-oLinformatiolLthaLis_puLely_facJuaLill J
nature. You l~ave failed to demonstrate, and the information does not reflect on its face, that
this information consists of advice, recommendations, or opinions that pertain to
policymaking; Accordingly, the authority may not withhold any of the remaining
information at issue under section 552.111 of the Government Code.

We note the. remaining information contains bank account and routing numbers.
Section 552.136(b) of the Government Code states that "[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that
is collected, a~sembled, or maintained by or for a governmental body is confidential."2 Gov't
Code § 552.136(b). Therefore, the authority must withhold the information we have marked
pursuant to sebion 552.136 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure "an e-mail address of a
member ofthe public that is provided for the purpose ofconmmnicating electronically with
a governmen~hl body" unless the member of the public consents to its release or the e-mail
address is ofa type specifically excluded by subsection (c). Gov't Code § 552. 137(a)-(c).
The e-mail addresses we have marked in the remaining information do not appear to be of
types specifically excluded by section 552.137(c) of the Government Code. You do not
inform us theowners have consented to release. Therefore, the authority must withhold the
marked e-mail. addresses under section 552.137 ofthe Government Code, unless the owners
consent to rel~ase.

(-

llnUl11l11ary,!~leauthority may withhold the infornlationwe have marked under rule 503 of
the Texas R1.-lies of Evidence. The authority may withhold Exhibits Band C, and the
information I1bt subject to section 552.022(a)(16) in Exhibit D under section 552.107(1).
The authority- may withhold the information we have -marked in Exhibit -E under
section 552.111 of the Government Code. Additionally, to the extent the draft documents
we have marked will be released to the public in their final form, they may also be withheld
under secti011. 552.111 of the Government Code. The authority must withhold the
information we marked under section 552.136. The authority must withhold the marked
e-mail addres~es under section 552.137 ofthe Government Code, unless the owners consent

__ 10 release. 3
_ th~remainilJKil1f()1·1~1.Cl!iol1111~1_S!_~e_!~~ased.

2 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
- --- - ----l:fo-dy-;-b\.-rr-ord[lT~l-i-ly-win-not-Taise-other-exceptions-;-See-Gpen--R:ec0l'ds-8ecisi0n-N0s-;-48-1-(-1-98~-),-48Q------------­

(1987), 470 (l9~j).

3 We l1bte that this office recently issued Open Records Decision No. 684 (2009), a previous
determination tcr~ll governmental bodies authorizing them to withhold ten categories of information, including
bank account an~ routing numbers under section 552.136 and e-mail addresses under section 552.137 without
the necessity of ~equestingan attorney general decision.

- --I
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Assistant Attqrney General
Open Records Division
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This letter rulIng is limited to the particular information at issue in this request and limited
to the facts as,: presented to us; therefore, this ruling must not be relied upon as a previous

_._. ._detenllinatiOIl~i:ega[ding.a1l.y-otheIjnfoDl1ati01LoLany_oJheLc.irCJJ111S.tanc.e.s..

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmentalbody and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673..;6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of

/\
""'.-,------.-------.~-

-~.-._-----

-~

CS/rl

Ref: ID# 379501

Enc. Submitted documents

cc: Requestor
(w/o ehc1osures)

------------------------1


