GREG ABBOTT

June 4, 2010

Ms. Kristen Pauling Doyle

General Counsel T
Cancer Prevention & Research Instltute of Texas -

P.O. Box 12097

Austin, Texas 78711

OR2010-07059A

Dear Ms. Doyle:

This office issued Open Records Letter No. 2010-07059 (2010) on May 17,2010, We have
examined this ruling and determined that we will correct the previously issued ruling. See
generally Gov’t Code § 552.011 (providing that Office of Attorney General may issue
decision to maintain uniformity in application, operation, and interpretation of Public
Information Act (the “Act™), chapter 552 of the Government Code). Consequently, this
decision serves as the correct ruling and is a substitute for the decision issued on
May 17,2010. See generally Gov’t Code 552.011 (providing that Office of Attorney General
may issue decision to maintain uniformity in application, operation, and interpretation of
Public Information Act (the “Act”™)).

You ask whether certain information is subject to required public disclosure under the Act,
chapter 552 of the Government Code. Your request was assigned ID# 388164.

The Cancer Prevention & Research Institute of Texas (the “institute”) received a request
for: (1) copies of grant or funding applications approved by the institute for a specified
period of time; (2) communications between the institute and the University of Texas M. D.
Anderson Cancer Center (“M.D. Anderson”) pertaining to any approved applications; and
(3) communications between two named individuals. You state the institute has released
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some of the requested information. You claim that most of the submitted information is
excepted from disclosure under sections 552.101, 552.110, and 552.137 of the Government
Code. Further, you state that release of this information may implicate the interests of third
parties. Accordingly, you state, and provide documentation showing, you notified Baylor
College of Medicine (“BCM”); Baylor University (“Baylor”); InGeneron, Inc.
(“InGeneron”); Methodist Hospital Research Institute (“Methodist”); Rice University
(“Rice”); the Texas Life Science Foundation; and Visualase, Inc. (“Visualase”) of the request
for information and of their right to submit arguments to this office as to why the submitted
information should not be released. See Gov’t Code § 552.305(d); see also Open Records
Decision No. 542 (1990) (statutory predecessor to section 552.305 permits governmental
bodyto rely on interested third party to raise and explain applicability of exception in the Act
in certain circumstances). You also notified Texas A&M University; Texas A&M University
System Health and Science Center (“TA&MHSC”); Texas Tech University Health Science
Center; the University of North Texas Health Science Center at Fort Worth; the University
of Texas at Austin (“UT”); the University of Texas at Dallas; the University of Texas Health
Science Center at Houston (“UTHSC”); the University of Texas Health Science Center at
San Antonio; M. D. Anderson; and the University of Texas Southwestern Medical Center
at Dallas (“UTSW”).! See Gov’t Code §§ 552.304 (interested third party may submit written
comments regarding availability of requested information). We have received arguments
from BCM, Baylor, InGeneron, Methodist, Rice, and Visualase. We have also received
“comments from TA&MHSC, UT, UTHSC, M. D. Anderson, UTSW, and Abbott
Laboratories (“Abbott”).? We have considered the submitted arguments and reviewed the
submitted information.

Initially, we note that Abbott, UT, and UTSW seek to withhold information the institute has
not submitted. Because such information was not submitted by the institute, this ruling does
not address that information and is limited to the information submitted as responsive by the
institute. Seeid. § 552.301(e)(1)(D) (governmental body requesting decision from Attorney
General must submit copy of specific information requested).

We note that, as of the date of this letter, this office has not received comments from Texas
Tech University Health Science Center; the University of North Texas Health Science Center
at Fort Worth; the University of Texas at Dallas; or the University of Texas Health Science
Center at San Antonio. Therefore, the institute may not withhold any of the submitted
information based upon the interests of these governmental bodies.

"We note Texas A&M University informs this office that it does not object to disclosure of its
- information, which consists of a single grant funding application.

Abbott has submitted a brief arguing against disclosure of its proprietary information, which is
contained within one of the funding applications submitted by Texas Tech University Health Science Center.
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We also note that an interested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice under section 552.305(d) to submit its reasons, if
any, as to why information relating to that party should be withheld from public disclosure.
See Gov’t Code-§ 552.305(d)(2)(B). As of the date of this letter, this office has not received
comments from the Texas Life Science Foundation explaining why its submitted information
should not be released. Therefore, we have no basis to conclude that the Texas Life Science
Foundation has a protected proprietary interest in the submitted information. See id.
§ 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of
commercial or financial information, party must show by specific factual evidence, not
conclusory or generalized allegations, that release of requested information would cause that
party substantial competitive harm), 552 at 5 (1990) (party must establish prima facie case
that information is trade secret), 542 at 3. Accordingly, the institute may not withhold any
portion of the submitted information based upon the proprietary interests of the Texas Life
Science Foundation. '

Next, we understand Methodist to argue its information may not be disclosed because it was
submitted to the institute with the understanding and expectation it would be confidential.
In addition, Abbott argues its information is subject to a Materials Transfer Agreement that
contains an explicit agreement of confidentiality. However, information is not confidential
under the Act simply because the party submitting the information anticipates or requests that
it be kept confidential. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 677
~ (Tex. 1976). In other words, a governmental body cannot, through an agreement or contract,
overrule or repeal provisions-of the Act. Attorney General Opinion JM-672 (1987); Open
Records Decision Nos. 541 at 3 (1990) (“[T]he obligations of a governmental body under
[the predecessor to the Act] cannot be compromised simply by its decision to enter into a
contract.”); 203 at 1 (1978) (mere expectation of confidentiality by person supplying
information does not satisfy requirements of statutory predecessor to Gov’t Code § 552.110).
Consequently, unless Methodist’s and Abbott’s information falls within an exception to
disclosure, it must be released, notwithstanding any expectations or agreement specifying
otherwise. \

The institute, BCM, Methodist, M. D. Anderson, and Rice each claim that some of the -
submitted information is excepted from disclosure under section 552.101 of the Government
Code in conjunction with section 102.262 of the Health and Safety Code. Section 552.101
excepts from disclosure “information considered to be confidential by law, either
constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. Section 102.262
states: : '

The following information is public information and may be disclosed under
Chapter 552, Government Code:

(1) the applicant’s name and address;
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(2) the amount of funding applied for;
(3) the type of cancer to be addressed under the proposal; and

(4) any other information designated by the institute with the consent
of the grant applicant.

Health & Safety Code § 102.262. The institute, BCM, Methodist, M. D. Anderson, and Rice -
argue that, with the exception of the information listed in subsections one through four, the
remaining information in the submittéd funding applications is confidential and not subject
to disclosure under the Act. In general, section 552.101 only excepts information from
disclosure where the express language of a statute makes certain information confidential or
states that information shall not be released to the public. See Open Records Decision
Nos. 658 at 4 (1998) (statutory confidentiality provision must be express, and confidentiality
requirement will not be implied from statutory structure), 478 at 2 (1987) (statutory
confidentiality requires express language making certain information confidential or stating
that information shall not be released to public). The plain language of section 102.262
makes certain types of information public. This section does not expressly make any
information confidential. Further, we note that information cannot be withheld from public .
disclosure by negative implication simply because a statute designates other specific -
information as public information. Open Records Decision No. 525 at4 (1989). Therefore,
because section 102.262 is not a confidentiality provision, the submitted information may
not be withheld under section 552.101 on that basis. We note, however, that pursuant to
section 102.262, the institute has the discretion to release the types of information listed in
that section. ' * ‘

The institute, TA&MHSC, UT, UTHSC, M. D. Anderson; and UTSW each argue that
portions of the submitted information are subject to section 51.914, of the Education Code,
which is encompassed by section 552.101. Section 51.914 provides in relevant part:

In order to protect the actual or potential value, the following information
shall be confidential and shall not be subject to disclosure under [the Act], or
otherwise: :

(1) all information relating to a product, device, or process, the
application or use of such a product, device, or process, and all
technological and scientific information (including computer
programs) developed in whole or in part at a state institution of higher
education, regardless of whether patentable or capable of being
registered under copyright or trademark laws, that have a potential for
being sold, traded, or licensed for a fee][.]
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Educ. Code § 51.914(1). As noted in Open Records Decision No. 651, the legislature is
silent as to how this office or a court is to determine whether particular scientific information
has “a potential for being sold, traded, or licensed for a fee.” Open Records Decision
No. 651 at 9 (1997). Furthermore, whether particular scientific information has such a
potential is a question of fact that this office is unable to resolve in the opinion process. See
id. Thus, this office has stated that in considering whether requested information has “a
potential for being sold, traded, or licensed for a fee,” we will rely on a system’s assertion
that the information has this potential. But see id. at 9 (university’s determination that
information has potential for being sold, traded, or licensed for fee is subject to judicial
review). We note that section 51.914(1) is not applicable to working titles of experiments
or other information that does not reveal the details of the research. See Open Records
Decision Nos. 557 at 3 (1990), 497 at 6-7 (1988). '

The information the institute, TA&MHSC, UT, UTHSC, M. D. Anderson, and UTSW seek
to withhold consists of grant funding applications for cancer research and prevention
services. These applications outline the proposed research, its cost, and its commercial and
financial implications. TA&MHSC, UT, UTHSC, M. D. Anderson, and UTSW, each a state
institution of higher education, iriform us that their applications consist of information
developed by them which has the potential for being sold, traded, or licensed for a fee.
Further, TA&MHSC, UT, UTHSC, M. D. Anderson, and UTSW each indicate that
disclosure of this information would directly reveal the substance of the research and permit

third parties to appropriate it. Accordingly, we find the institute must withhold the

information TA&MHSC, UT, UTHSC, M. D. Anderson, and UTSW have indicated under
section 51.914(1) of the Education Code.> However, we find that the institute has not
explained how or why section 51.914 would be applicable to any of the information it seeks
to withhold. Therefore, the institute may not withhold any of the remaining information

“under section 552.101 on the basis of section 51.914 of the Education Code.

Although the institute argues that some of the submitted information is excepted under
section 552.110 of the Government Code, that exception is designed to protect the interests
of third parties, not the interests of a governmental body. Thus, we do not address the
institute’s arguments under section 552.110. However, Abbott, Baylor, BCM, InGeneron,
Methodist, Rice, and Visualase each argue that some of their information is excepted from
disclosure under section 552.110 of the Government Code.  Section 552.110
protects: (1) trade secrets, and (2) commercial or financial information, the disclosure of
which would cause substantial competitive harm to the person from whom the information
was obtained. Gov’t Code § 552.110(a), (b). Section 552.110(a) protects the proprietary
interests of private parties by excepting from disclosure trade secrets obtained from a person
and privileged or confidential by statute or judicial decision. See id. § 552.110(2). A “trade
secret” '

*As our ruling is dispositive, we need not address M.D. Anderson’s remaining arguments against
disclosure. :
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may consist of any formula, pattern, device or compilation of information
which is used in one’s business, and which gives [one] an opportunity to
~ obtain an advantage over competitors who do not know or use it. It may be

a formula for a chemical compound, a process of manufacturing, treating or
preserving materials, a pattern for a machine or other device, or a list of
customers. It differs from other secret information in a business . . . in that

it is not simply information as to single or ephemeral events in the conduct

of the business, as, for example the amount or other terms of a secret bid for
a contract or the salary of certain employees . . .. A trade secret is a process

or device for continuous use in the operation of the business. Generally it

relates to the production of goods, as, for example, a machine or formula for

the production of an article. It may, however, relate to the sale of goods or

to other operations in the business, such as a code for determining discounts,

rebates or other concessions in a price list or catalogue, or a list of specialized

customers, or a method of bookkeeping or other office manageiment.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958); Open Records De01510n Nos. 255 (1980), 232 (1979) 217

- (1978).

 There are six factors to be assessed in determining whether
information qualifies as a trade secret:

(1) the extent to which the information is known outside of [the
company’s] business;

(2) the extent to which it is known by employees and others involved
in [the company ’s] business;

(3) the extent of measures taken by [the company] to guard the
secrecy of the information;

(4) the value of the information to [the company] and to [its]
competitors;

(5) the amount of effort or money expended by [the company] in
developing the information; and

(6) the ease or difficulty with which the mformation could be
properly acquired or duplicated by others. o
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RESTATEMENT OF TORTS § 757 cmt. b (1939); see also ORD 232. This office must accept-
a claim that information subject to the Act is excepted as a trade secret if a prima facie case

for exemption is made and no argument is submitted that rebuts the claim as a matter of law.

Open Records Decision No. 552 at 2 (1990). However, we cannot conclude that

section 552.110(a) is applicable unless it has been shown that the information meets the

definition of a trade secret and the necessary factors have been demonstrated to establish a

trade secret claim. Open Records Decision No. 402 (1983).

Section 552.110(b) protects “[cJommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]” Gov’t Code
§ 552.110(b). This exception to disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the information at issue. Id. § 552.110(b); ORD 661.

Abbott, BCM, InGeneron, Methodist, Rice, and Visualase raise section 552.110(b) for
portions of their submitted information. Upon review of the submitted arguments and the
information at issue, we find that Abbott, BCM, InGeneron, Methodist, Rice, and Visualase
have each established that release of the information they seek to withhold under
section 552.110(b) would result in substantial damage to their competitive positions.
Accordingly, the institute must withhold the information Abbott, BCM, InGeneron,
Methodist, Rice, and Visualase have indicated under section 552.110(b).*

Baylor, BCM, and Visualase argue that portions of their submitted information are subject
to section 552.110(a). Uponreview of the submitted arguments and the information at issue,
we determine that Baylor, BCM, and Visualase have each established a prima facie case that
the information they seek to withhold constitutes trade secrets. Accordingly, the institute
must withhold the information Baylor, BCM, and Visualase have indicated pursuant to
section 552.110(a) of the Government Code.

The institute asserts that some of the remaining information consists of personal e-mail
addresses that are subject to section 552.137 of the Government Code. Section 552.137
excepts from disclosure “an e-mail address of a member of the public that is provided for the
purpose of communicating electronically with a governmental body,” unless the member of
the public consents to its release or the e-mail address is of a type specifically excluded by
subsection (c). See Gov’t Code § 552.137(a)-(c). We note section 552.137(c)(3) states
section 552.137(a) does not apply to an e-mail address “contained in a response to a request
for bids or proposals, [or] contained in a response to similar invitations soliciting offers” Id.
§ 552.137(c)(3). The e-mail addresses we have marked are not a type specifically excluded
by section 552.137(c). Accordingly, the institute must withhold the e-mail addresses we

*As our ruling is dispositive for this information, we need not address the remaining arguments raised
by Abbott, InGeneron, Methodist, Rice, and Visualase against disclosure of this information.




Ms. Kristen Pauling Doyle- Page 8

have marked under section 552.137 of the Government Code, unless the owners of the e-mail
addresses have affirmatively consented to their disclosure.’

We note that some of the remaining submitted information is subject to common-law
privacy. Section 552.101 also encompasses the doctrine of common-law privacy, which
protects information that (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). The type of information considered intimate or embarrassing by the Texas
Supreme Court in /ndustrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.
This office has found that financial information relating only to an individual ordinarily
satisfies the first requirement of the test for common-law privacy, but that there is a
legitimate public interest in the essential facts about a financial transaction between an
individual and a governmental body. See Open Records Decision No. 545 (1990) (finding
financial information pertaining to receipt of funds from governmental body or debts owed
to governmental body not protected by common-law privacy), 523 (1989).

We note that some of the remaining non-governmental entities have submitted the salary
information of their employees. Upon review, we find that the salary information pertaining
to private employees, which we have marked, is highly intimate or embarrassing and not of
legitimate public concern. Therefore, the institute must withhold the information we have
- marked pursua.nt to section 552.101 of the Government Code in conJunctlon with
common-law privacy.

Finally, we note that some of the materials at issue are protected by copyright. A custodian

of public records must comply with the copyright law and is not required to furnish copies

of records that are protected by copyright. Attorney General Opinion JM-672 (1987). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. 7d. If amember of the public wishes to make copies of materials
protected by copyright, the person must do so unassisted by the governmental body. In

making copies, the member of the public assumes the duty of compliance with the copyright -

law and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990).

In summary, the institute must withhold: (1) the information TA&MHSC, UT, UTHSC,
M. D. Anderson, and UTSW have indicated under section 552.101 of the Government Code

SWe note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including an e-mail
address of a member of the public under section 552.137 of the Government Code, without the necessity of
requesting an attorney general decision.

—_
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in conjunction with section 51.914 of the Education Code; (2) the information Abbott, BCM,
InGeneron, Methodist, Rice, and Visualase have indicated under section 552.110(b) of the
Government Code; and (3) the information Baylor, BCM, and Visualase have indicated
under section 552.110(a) of the Government Code. Unless the institute receives consent for
release of the e-mail addresses we have marked, they must be withheld under
section 552.137. The institute must withhold the information we have marked under
section 552.101 in conjunction with common-law privacy. The remaining information must
be released, but any information subject to copyught may only be released in accordance

‘with federal copynght law.

“This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a prev1ous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and lesponsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index _orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll fiee,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Ad1mn1strat01 of the Office of

the Attorney General, toll free, at (888) 672~ 6787

Smcerely,
[ ]! ,?z%v (s

J enmfe1 Luttrall
Assistant Attorney General

L3S

Open Records Division

JL/dls
Ref: ID# 388164
Enc. Submitted documents

c: Requestor
(w/o enclosures)

Mr. Gregory L. Porter

Jones Day

717 Texas Street, Suite 3300

Houston, Texas 77002-2712
~ (w/o enclosures)
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Ms. Neera Chatterjee

Public Information Coordinator
Office of General Counsel

The University of Texas System
201 West Seventh Street
Austin, Texas 78701-2902

(w/o enclosures)

The University of Texas Southwestern Medical Center at Dallas
The University of Texas M. D. Anderson Cancer Center
The University of Texas at Austin

The University of Texas Health Science Center at Houston -
c/o Ms. Neera Chatterjee '
Public Information Coordinator

Office of General Counsel

The University of Texas System

201 West Seventh Street

Austin, Texas 78701-2902

(w/o enclosures)

Mr. Kit Riehl

Assistant General Counsel
Office of General Counsel
Baylor University

One Bear Place #97034
Waco, Texas 76798-7034
(w/o enclosures)

Mr. Richard A. Zansitis

Vice President and General Counsel
Office of the General Counsel - MS 94
Rice University

P.O.Box 1892

Houston, Texas 77251-1892

(w/o enclosures)

Michael Coleman, Ph.D
President and CEO
InGeneron Incorporated
8275 El Rio, Suite 130
Houston, Texas 77054
(w/o enclosures)
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Mr. Edward A. Jones

Vice President of Operations

. The Methodist Hospital Research Institute
6565 Fannin Street

Houston, Texas 77030

(w/o enclosures)

Mr. Paul C. Sarahan

Fulbright & Jaworski, L.L.P.
For Baylor College of Medicine
1301 McKinney, Suite 5100
Houston, Texas 77010-3095-
(w/o enclosures)

Mr. R. Brooks Moore

Assistant General Counsel

Texas A & M University System
200 Technology Way, Suite 2079
College Station, Texas 77845
(w/o enclosures)

Mzr. Robert Chapkin

Texas A & M University

‘M. Darwin Prockop

Texas A & M University System Health Science Center
c/o Mr. R. Brooks Moore

Assistant General Counsel

Texas A & M University Sys

200 Technology Way, Suite 2079

College Station, Texas 77845

(w/o enclosures)

Ashok Gowda
Founder and COO
Visualase, Inc.

. 8058 El Rio Street
Houston, Texas 77054
(w/o enclosures)
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Jung-Mo Ahn

The University of Texas at Dallas

Min Kang

Texas Tech University Health Sciences Center
Mzr. Guillermo Altenberg

Texas Tech University Health Sciences Center
Mr. Tan Thompson

The University of Texas Health Science Center at San Antonio
c/o Ms. Kristen Pauling Doyle

General Counsel

Cancer Prevention & Research Institute of Texas
P.0O. Box 12097

Austin, Texas 78711

(w/o enclosures)




