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May 18, 2010

Ms. Meredith Ladd
Brown & Hofmeister, L.L.P.
740 East Campbell Road, Suite 800
Richardson, Texas 75081

Dear Ms. Ladd:
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You ask whether certain information is subject to requited public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 379680.

I

I
The City of McKinney (the "city"), which you represent, received a request for nine

- --------categoriesoriiifomiation-relafe-a-fo-a-specifiectinciclent~-incluclifigcit)Temployees'-time--------------------i

sheets, documents sufficient to identify city employees associated with the incident, and
certain city fire department narratives. You claim that the submitted information is excepted

----- --- -- ---ffomdisclosure-UifdeCsectibn 552.T03-Of the Govetiili::fehtCode:-We naVe-considetedtne-
exception you claim and reviewed the submitted representative sample ofinformation. 1 We
have also considered comments submitted by the requestor. See Gov't Code § 552.304
(providing that interested party may submit comments stating why information should or
should not be released).

. Section 552.1 03 ofthe GovernmentCode provides in part as follows:

1We assume thatthe "representative sample" ofrecords submitted to this office is truly representative
of the requestedr~cords as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter dOl:is' not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office..
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(a) Information is excepted from [required public disclosure] if it is information
___relating_toJitigation_oLa_civiLoLcriminal_nature.Jo whichJhe_state.or_JLpolitical

---- --- - -----subdivision-is-or-may-be-a-party-or-to-which-an-officer-or-employee-0f-the-state-or-a~~~--~­

political subdivision, as a consequence of the person's office or employm~nt, is or
may be a party.

(c)Information relating to litigation involving a governmental body or an officer or
employee ofa governmental body is excepted from disclosure under Subsection (a)
only if the litigation is pending or reasonably anticipated on the date that the
requestor applies to the officer for public information for access to or duplication of
the information.

Gov't Code § 552.103(a), (c). The city has the burden of providing relevant facts and
documents to show that the section 552.103(a) exception is applicable in a particular
situation. The"test for meeting this burden is showing that (1) litigation is pending or
reasonably anticipated on the date the governmental body received the request, and (2) the
information atissue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal
Found., 958 S:.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.);·Heardv. Houston Post
Co., 684 s.whid 210,212 (Tex. App.-Houston [1 st Dist.] 1984, writ refd n.r.e.); Open
Records Decision No. 551 at 4 (1990). Both elements of the test must be met in order for
information to be excepted from disclosure under section 552.103. See id.

The question of whether litigation is reasonably anticipated must be determined on a
----- ----case~by:~ase-bas[s~-See-Open-Records-Decrsl0nNo~452-afLr(I986fTo- establish-tnar------- --- ---- --------

litigation is reasonably anticipated, a governmental body must provide this office with
"concrete evidence showing that the claim that litigation may ensure is more than mere- .-.------ --conjecture.-'; ---fei.- Co-ncrete evidence-to-supporta:-claim ·tha£ litigation-is reasonably-- ---.---

anticipated may include, for example, the governmental body's receipt ofa letter containing
a specific threat to sue the governmental body from an attorney for a potential opposing
party.' Open Records Decision No. 555 (1990); see Open Records No. 518 at 5 (1989)
(litigation must be "realistically contemplated"). On the other hand, this office has
determined ifan individual publicly threatens to bring suite against a governmental body, but
does not actually take -objective-steps -toward-fiIingsuit, litigation is not reasonably -_.
anticipated. See Open Records No. 331(1982). Further, the fact that a potential opposing
party has hired, an attorney who makes a request for information does not establish that
litigation is reasonably anticipated. Open Records Decision No. 361 (1983).

~ - - -- -~ - ~----~~--;---;:- --- - --~--- ---~~------ ~------~-~--- ~---- ---------

In this instance; you inform us that Atmos Energy ("Atmos"), a defendant in a pending
lawsuit filed by'numerous plaintiffs, has filed a motion to designate the city as a responsible'
third party in the pending lawsuit filed against Atmos. We note however, that the city is not
a party to this pending litigation. See Gov't Code § 552.103(a); Open Records Decision
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Nb. 575 at 2. ':(1990) (stating that predecessor to section 552.103 only applies when
. __governmentaUK)dyis_partytolitigation);seealso-'I'EX.CIY,PRAG_.~RE;IVLC9.r:>E§ ~~.QQ.4(i). _

Cresponsible·t~ird-party-designation·-does-n0t-aI0ne-imp0se-liability-and-Gann0t·be-used-in-~~~~

another proceeding to impose liability). Furthermore, you fail to demonstrate that the city
will join this p~nding lawsuit nor do you argue 'that the city anticipates litigation of its own.
Since you have not demonstrated that the city has a litigation interest in this case, we.
conclude the 811bmitted information may not be withheld under section 552.103 of the
Government qode. As you raise no further exceptions to disclosure, the submitted
information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous .
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights arid responsibilities of the
governmental body and ofthe requestoL For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free, at (877)
673-6839. Questions concerning the allowable charges for providing public information
under the Act Must be directed to the Cost Rules Administrator ofthe Office ofthe Attorney
General, toll ftee at (888) 672-6787.
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Andrea L. Caldwell
Assis!~~_AttOI~~y_qen~!Cl.I
Open Records Division

ALC/eeg

Ref: ID# 379680

.Ene. Submitted documents

c: Requestor

________~ ~ _._~~~()~~c1()~u~~) __. . ~ ~ . . _


