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Ms. Michelle Villareal
Assistant City Attorney
City of Waco
P.O. Box 2570
Waco, Texas 76702-2570

0R2010-07128

Dear Ms. Villareal:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the"Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 379593.

The Waco Police Department (the "department") received a request from a Texas
Department ofFamily and Protective Services ("DFPS") investigator for all police records
pertaining to a named individual. You claim the submitted information is excepted from
disclosure under· sections 552.101 and 552.108 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted representative sample of
information. 1 ...•

Initially, we note one document you submitted is not responsive to the instant request
because it was created after the date the department received the request. Another document
you submitted is not responsive because it does not pertain to the named individual. This

IWe assume the "representative sample" ofrecords submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and, therefore, does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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ruling does not address the public availability ofany information that is not responsive to the
request and the department is not required to release that information in response to the
request.

Section 552.101 of the Government Code excepts from public disclosure "information
considered to be confidential by law, either constitutional, statutory, or byjudicial decision."
Gov't Code § 552.101. Section 552.101 encompasses the doctrine ofcommon-law privacy,
which protects information if it (1) contains highly intimate or embarrassing facts, the
publication ofwhich would be highly objectionable to a reasonable person, and (2) is not of
legitimate concernto the public. Indus. Found. v. Tex. Indus. AccidentBd., 540 S.W.2d 668,
685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of
this test must he established. Id. at 681-82. This office has found that a compilation ofan
individual's criminal history is highly embarrassing information, the publication of which
would be highly objectionable to a reasonable person. Cf U S. Dep 't ofJustice v. Reporters
Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (when considering prong
regarding individual's privacy interest, court recognized distinction between public records
found in courthouse files and local police stations and compiled summary ofinformation and
noted that individual has significant privacy interest in compilation of one's criminal
history). Moreover, we find a compilation ofa private citizen's criminal history is generally
not of legitimate concern to the public. .

The present request, in part, requires the department to compile unspecified law enforcement
records concerning the named individual, thus implicating the named individual's right to
privacy. Therefore, to the extent the department maintains law enforcement records
depicting the named individual as a suspect, arrestee, or criminal defendant, the department
must generally Withhold such information under section 552.101 of the Government Code
in conjunction with common-law privacy. In this instance, however, we believe the
requestor may have a right of access to some of this information.

The requestoi·:in this instance is an investigator with DFPS. Section 411.114 of the
Government Code states in pertinent part:

(a)(2) [DFPS] shall obtainfrom the [Department of Public Safety ("DPS")]
criminal history record information ["eRR1"] maintained by the [DPS] that
relates to a person who is:

(I) a person who is the subj ect of a report the Department of
,Family and Protective Services receives alleging that the
person has abused, neglected, or exploited a child, an elderly'

.person, or a person with a disability, provided that: .

.~ :.
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:.'"

(i) the report alleges the person has engaged in
conduct that meets the statutory definition of
abuse, neglect, or exploitation under Chapter
261, Family Code or Chapter 48, Human
Resources Code; and

(ii) the person who is the subject of the report
is not also the victim ofthe allegedconduct[.]

(4) Subject to Section 411.087, the [DFPS] is entitled to:

(B) obtain from any other criminal justice agency in this state"
[CHRI] maintained by that criminaljustice agency that relates
to a person described by Subdivision (2) or (3).

Gov't Code §411.114(a)(2)(I), (4)(B). For purposes of section 411.114, CHRI consists of
"information ,.cOllected about a person by a criminal justice agency that consists of
identifiable des9riptions and notations ofarrests, detentions, indictments, informations, and
other formal criminal charges and their dispositions." See generally id. § 411.082(2). In this
case, the reque~tor does not specifically state the named individual is a suspect in a DFPS
report of abuse or neglect of a child. The requestor states DFPS is conducting an
investigation of the named individual and references a DFPS case number. Thus, we are
unable to conclude that section 411.114 ofthe Government Code gives the requestor a right
of access to any of the requested information, and we must rule conditionally. See id.
§ 411.114; see,plso id. § 411.082(2). Therefore, if the named individual is the suspect in a
DFPS report ofabuse or neglect ofa child, the department must release the CHRI, as defined
by section 41 1:082(2), about that individual and withhold the remaining information on
privacy grounds to the extent it depicts the named individual as a suspect, arrestee, or
criminal defendant. See Collinsv. TexMall, L.t, 297 S.W.3d 409, 415 (Tex. App.-Fort
\Vorth 2009; no, pet. h.) (statutory provision controls and preempts common law only when
statute directly'!conflicts with common law principle). Otherwise, the CHRI is not subject
to release to thi~ requestor under section 411.114 and to the extent the information depicts
the named individual as a possible suspect, arrestee, or criminal defendant, it is excepted
from disclosure in its entirety under section 552.101 ofthe Government Code in conjunction
with the c0111Il1on-lawright to privacy. Cf Reporters Comm., 489 U.S. 749.

You submitted:;nine responsive reports that do not list the named individual as a suspect,
arrestee, or crilTIinal defendant. Section 552.101 ofthe Government Code also encompasses

.'-.;.'
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information protected by other statutes, such as section 58.007 of the Family Code.
Section 58.007 provides in pertinent part:

(c) Except as provided by Subsection (d), law enforcement records and files
conceriiing a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be: .

·(1) ifmaintained on paper or microfilm, kept separate from adult files
'and records;

·(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access .electronic data
concerning adults; and

·(3) maintained on a local basis only and not sent to a central state or
•federal depository, except as provided by Subchapter B, D, and E.

Fam. Code § 58~007(c). Section 58.007 makes confidential juvenile lawenforcement records
relating to delln.quent conduct or conduct indicating a need for supervision that occurred on
or after September 1, 1997. Report numbers 09-19358 and 09-27310 involve juvenile
delinquent conduct that occurred after September 1, 1997. Report numbers 09-10914,
09-25796, and 09-26157 involve conduct indicating aneed for supervision that occurred after
September 1, 1997. See id. § 51.03 (defining "delinquent conduct" and "conduct indicating
need for superVision" for purposes ofsection 58.007). Thus, section 58.007(c) is applicable
to these reports: As noted above, DFPS is the requestor. DFPS has not identified, nor are
we aware of, any statute that would allow DFPS a right of access to this information. See
e.g.} id. § 58.0Q7(e)(allowingjuvenile justice agency as defined in ~ection 58.101 to inspect
law enforcem~b.t records and files concerning child). Accordingly, the department must
withhold reporlnumbers 09-19358, 09-27310, 09-10914,09-25796, and 09-26157 in their
entirety under section 552.101 ofthe Government Code in conjunction with section 58.007
of the Family Cbde.2

You assert the remaining reports are subject to section 552.108 of the Government Code.
Section 552.1 08(a)(2) excepts from disclosure "[i]nformation held by a law enforcement
agency or prosecutor that deals with the detection, investigation, or prosecution ofcrime ...
if it is information that deals with the detection, investigation, or prosecution ofcrime only
in relation to an investigation that did not result in conviction or deferred adjudication[.]"

;.,

2As our ruling is dispositive, we need not address your remaining argument against disclosure ofthese
reports.

..'!'
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Gov't Code § 552.1 08(a)(2). Section 552.1 08(a)(2) is applicable only if the information at
issue relates to a concluded criminal case that did not result in a conviction or a deferred
adjudication. A governmental body that claims an exception to disclosure under
section 552.108 must reasonably explain how and why this exception is applicable to the
information th(igovernmental body seeks to withhold. See id. § 552.301(e)(1)(A); see also
Ex parte Pruitt~ 551 S.W.2d 706 (Tex. 1977). You state the remaining reports pertain to
concluded investigations that did not result in convictions or deferred adjudications. Based
on your representations and our review, we agree report numbers 92-001583, 95-035654,
04-039734, anA 06-019985 are subject to section 552.108(a)(2). .

"·l

However, section 552.108 does not except from disclosure basic inform~tion about an
arrested persol1;':an arrest, or a crime. Gov't Code § 552.1 08(c). Basic information refers to
the information held to be public in Houston Chronicle Publishing Co. v. City oj
Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] lQ75); writ ref'd n.r.e. per
curiam, 536 S.W.2d 559 (Tex. 1976). See Houston Chronicle, 531 S.W.2d at 186-87; Open
Records DeciMon No. 127 (summarizing types of information considered to be basic
information)." Thus, with the exception of basic information, the department may
withhold report numbers 92-001583, 95-035654, 04-039734, and 06-019985 under
section 552.108(a)(2) of the Government Code.3

In summary, to the extentthat the department maintains law enforcement records depicting
the named indiyidual as a suspect, arrestee, or criminal defendant, the department must
generally withhold such information under section 552.101 of the Government Code in
conjunction with common-law privacy. However, if the named individual is the suspect in
a DFPS report:of abuse or neglect of a child, the department must release the CHRI, as
defined by section 411.082(2) ofthe Government Code, about that individual and withhold
the remaining information on privacy grounds to the extent it depicts the named individual
as a suspect,drrestee, or criminal defendant. The department must withhold report
numbers 09-19358,09-27310,09-10914,09-25796, and 09-26157 in their entirety under
section 552.101 of the Government Code in conjunction with section 58.007 of the Family
Code. With the exception of basic information, the department may withhold report
numbers 92-001583, 95-035654, 04-039734, and 06-019985 under section 552.1 08(a)(2) of
the Government Code.

This letter rulilrg is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as aprevious
determinationtegarding any other informatism or any other circumstances.

reports.
3As our ruling is dispositive, we need not address you remaining arguments against disclosure ofthese

."!.:
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities~ please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Jessica Eale~

Assistant Attorney General
Open Records "pivision .

JCE/eeg

Ref: ID# 379593

Enc. Submitted documents

c: Requestor
(w/o enClosures)
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