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May 18, 2010

Mr. Robert N. Bland, IV
District Attorney
Ector County
300 NOlih Grant, Room 305
Odessa, Texas 79761

0R2010-07142

Dear Mr. Bland:

You ask whether certain infonuation is subject to required public disclosme under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Yom request was
assigned ID# 379726.

The Ector County Bail Bond Board (the "board") received a request for the complete file of
a specified bail bondsman. You claim that the submitted infonnation is excepted from
disclosure under sections 552.101 and 552.103 of the Govel111l1ent Code. We have
considered the exceptions you claim and reviewed the submitted infOlmation.

Initially, we note that the submitted infOlmation includes notices and minutes of meetings
ofthe board. Notices and minutes ofa govenllrtental body's public meetings are specifically
made public under provisions of the Open Meetings Act, chapter 551 of the Govenlluent
Code. See Gov't Code §§'551.022 (minutes and tape recordings ofopen meeting are public
records and shall be available for public inspectioll and copying on request to gove11lluental
body's chiefadministrative officer or officer' s designee), .041 (governmental bodyshall give
written notice ofdate, hom, place, and subject ofeach meeting), .043 (notice ofmeeting of
govenll11ental bodymust be posted in place readily accessible to general public for at least 72
hours before scheduled time of meeting). As a general rule, the exceptions to disclosure
found in the Act do not apply to infOlmation that other statutes make public. See Open
Records Decision Nos. 623 at 3 (1994), 525 at 3 (1989). Therefore, the meeting notices and
minutes we have marked must be released.
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Next, we note that the remaining infonnation contains court-filed documents. These
docmnents are subject to section 552.022(a)(17) ofthe Govenllnent Code, which provides
that "info1TIlation that is also contained in a public comi record" is "public infonnation and
not excepted from required disclosme under tIns chapter unless [it is] expressly confidential
under other lawr.]" Gov't Code § 552.022(a)(17). Although you assert tIns infonnation is
excepted from disclosme lUlder section 552.103 ofthe Govemment Code, tIns section is a
discretionary exception witlnn the Act and not "other law" that makes infonnajion
confidential. See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469 (Tex.
App.-Dallas 1999, no pet.) (govermnental bodymaywaive section 552.1 03); Open Records
Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally). We note that while
you also raise section 552.101 in conjunction with common-law privacy for portions ofthe
docmnents at issue, infonnation that has been filed with a court is not protected by
commo'n-Iaw privacy. See Star-Telegram v. Walker, 834 S.W.2d 54 (Tex. 1992)
(conllnon-Iaw privacynot applicable to court-filed document). Therefore, the board maynot
withhold the submitted comi-filed docmnents under section 552.101 in conjlUlction with
common-law privacy or lUlder section 552.103. We note, however, that the court-filed
docmnents contain fingerprints. Therefore, we will address section 552.101 for that
infonnation. We note portions ofthe comi-filed documents contain infonnation subject to
section 552.130, which is also "other law" for pmposes ofsection 552.022.1 Thus, we will
also address tIns exception for the comi-filed documents. Furthe1TI10re, we will address yom
argmnents under section 552.103 and section 552.101 in conjunction with common-law
privacy for the infonnation not subject to section 552.022.

Next, we address yom argument under section 552.103 of the Govenllnent Code for the
info1TIlation not subject to section 552.022. Section 552.103 provides in pali:

(a) Infonnation is excepted fi.-om [required public disclosme] if it is
infonnationfelating to litigation of a civil or criminal natme to which the
state or a political subdivision is or may be a party or to which all officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a paliy.

(c) Infonnation relating to litigation involving a govenllnental body or an
officer or employee of a govenllllental body is excepted from disclosme
lUlder Subsection (a) only ifthe litigation is pending orreasonably allticipated
on the date that the requestor applies to the officer for public infonnation for
access to or duplication of the infonnation.

'The Office of the Attomey General will raise a mandatory exception on behalf of a govermnental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987),470 (1987).
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Gov't Code § 552.103(a), (c). The board has the burden of providing relevant facts and
documents to show that the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated on the date the board received the request for infonnation, and (2) the
infonnation at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal
Found., 958 S.W.2d 479,481 (Tex. App.-AustinI997, no pet.); Heard v. Houston Post
Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writ refd n.r.e.); Open
Records Decision No. 551 at 4 (1990). The board must meet both prongs of this test for
infOl1llation to be excepted lUlder section 552.103(a).

You state the remaining infol111ation relates to pending civil litigation to which the Ector
COlUlty Treasurer (the "treasmer") is a party. We note that the board is not a party to this
litigation. See Gov'tCode § 552.103(a); Open Records DecisionNo. 575 at2 (1990) (stating
that predecessor to section 552.103 only applies when govel11mental body is party to
litigation). hl such a situation, we require an affinnative representation from the
govel11mental body with the litigation interest that the govemmental body wants the
infonnation at issue withheld from disclosme under section 552.103. However, you have
not provided this office with such a representation. Further, although you state the treasurer
is a party to the litigation, the submitted infonnation reflects that the litigation is between
private parties and does not involve the tTeasmer as a named party. Thus, you have not
demonstrated how the treasmer is a paliy to the litigation. Accordingly, we conclude none
of the infonnation at issue maybe withheld under section 552.103.

Section 552.101 ofthe Govenllnent Code excepts "infonnation considered to be confidential
by law, either constitutional, statutory, or by judicial decision." Gov't Code § 552.101.
Section 552.101 encompasses the doctrine of common-law privacy, which protects
infonnation that (1) contains highly intimate or embalTassing facts, the publication ofwhich
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concel11 to
the public. Indus. Found. v. Tex. Indus. AccidentBd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
demonstrated. Id. at 681-82. The types ofinfonnation considered intimate or embalTassing
bythe Texas Supreme Court in Industrial Foundation included infonnation relating to sexual
assault, pregnallcy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. Prior decisions ofthis office have detennined that personal financial infonnation
not related to a transaction between an individual and a govenllllental body generally meets
the first prong of the common-law privacy test. See generally Open Records Decision
No. 600 (1992). However, whether financial infonnation is subject to a legitimate public
interest, alld therefore not protected by common-law privacy, must be detennined on a case
by-case basis. See Open Records Decision No. 373 (1983).

We lUlderstand you to assert that pOliions of the remaining infonnation not subject to
section 552.022 are excepted from disclosme under section 552.101 in conjunction with
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cOlmnon-law privacy. The remaining infonnation includes detailed financial statements of
the named individual provided to the board for the purpose of acquiring or renewing her
license as a bail bondsman. Based on om review ofyour arguments and the inf01111ation at
issue, we find that, although the submitted infonnation arguably satisfies the first prong of
the Industrial Foundation test, we believe the pUblic has a legitimate interest in tIns type of
inf01111ation. See ORD 600 (legitimate public interest exists in facts about a financial
transaction between individual and govemmental body); cf Apodaca v. Montes, 606
S.W.2d 734 (Tex. Civ. App.-EI Paso 1980, no writ) (constitutional right ofprivacy does
not protect personal financial infonnation filed with county bail bond board as required to
obtain a license to act as bondsman; recognizing public interest in such infonnation).
Further, we find that no portion ofremaining non-financial infonnation is highly intimate or
embarrassing and not oflegitimate public conce111. Therefore, no portion ofthe remaining
inf01111ation is confidentiallUlder common-law privacy, and the board may not withhold it
on that basis.

We note the court-filed documents subject to sectio~l 552.022(a)(17) contain fingerprints.
Section 552.101 ofthe Govemment Code also encompasses chapter 560 ofthe Gove111ment
Code which provides a govennnental body may not release fingerprints except in certain
limited circmnstances. See Gov't Code §§ 560.001 (defining "biometric identifier" to
include fingerprints), .002 (prescribing maImer in which biometric identifiers must be
maintained and circumstances in wInch they can be released), .003 (biometric identifiers in
possession of gove1111llental body exempt from disclosme under the Act). We have no
indication section 560.002 pennits the disclosure ofthe submitted fingerprints. Therefore,
the board must withhold the infomlation we have marked under section 552.101 in
conjlUlction with section 560.003 of the Govemment Code.

We note that the remaining inf01111ation contains the tax retum infonnation ofthe specified
bail bondsman. Section 552.101 encompasses infonnation made confidential by other
statutes, including section 6103(a) oftitle 26 ofthe United States Code. This office has held
that title 6103(a) renders tax retu111 infonnation confidential. Att0111ey General Opinion
H-1274 (1978) (taxretu111s); Open Records Decision No. 600 (W-4 fonns), 226 (1979) (W-2
fonns). Section 6103(b) defines the tenn "retuminfonnation" as a taxpayer's "identity, the
natme, somce, or amount of ... income." See 26 U.S.C. § 6103(b)(2)(A). Federal courts
l1ave construed tIle tenn "retU&."111 illfonnatioll" expaIlsively to illclude ally infonnatiol1
gathered by the Intemal Revenue Service regarding a taxpayer's liability lUlder title 26 ofthe
United States Code. See Mallas v. Kalak, 721 F. Supp. 748, 754 (M.D.N.C. 1989), aff'd in
part, 993 F.2d 1111 (4th Cir. 1993). Accordingly, the board must withhold the tax retmn
infonnation we have marked lUlder section 552.101 ofthe Govennnent Code in conjlUlction
with section 6103(a) of title 26 of the United States Code.

The remaining infonnation contains infonnation subject to section 552.130 of the
Govennnent Code. Section 552.130 excepts from disclosme infonnation that relates to a
motor velncle operator's or driver's license or pelmit or a motor vehicle title or registration
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issued by an agency of this state. See Gov't Code § 552.130(a)(I), (2). Accordingly, the
board must withhold the Texas motor vehicle record infonnation we have marked lUlder
section 552.130 of the Govenmlent Code.

Finally, we note the remaining information contains infonnation subject to section 552.136
ofthe Govemment Code. Section 552.136 states that "[n]otwithstanding any otherprovision
of this chapter, a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a govenunental body is confidential." Id.
§ 552.136(b). Section 552. 136(a) defines "access device" as "a card, plate, code, account
number, personal identification nmnber, electronic serial number, mobile identification
lllunber, or other teleco1l1lnmncations service, equipment, or instnunent identifier or means
ofaccount access that alone or in conjunction with another access device may be used to ...
obtain money, goods, services, or another thing ofvalue [or] initiate a transfer offunds other
than a transfer originated solely by paper instrument." Id. § 552.136(a). Upon review, we
conclude the bank account lllunbers, routing number, and insmance policy lllUllber we have
marked are access device numbers for purposes of section 552.136. Thus, the board must
withhold the tIns marked infonnation under section 552.136 of the Govenunent Code.

In smmnary, the board must release the submitted public meeting notices and minutes we
have marked in accordance with the Open Meetings Act. The board must withhold (1) the
fingerprints we have marked under section 552.101 in conjunction with section 560.003 of
the Govemment Code; (2) the tax retm11 infonnation we have marked under section 552.101
ofthe Government Code in conjunction with section 6103(a) oftitle 26 ofthe United States
Code; (3) the Texas motor velncle record infonnationwe have marked mlder section 552.130
ofthe Govenunent Code; and (4) the bank account numbers, routing lllunber, and insurance
policy number we have marked under section 552.136 of the Govenunent Code.2 The
remailnng infonnation must be released.3

This letter ruling is limited to the particular infonnation at issue in tIns request and limited
to the facts as presented to us; therefore, tIns mling must not be relied upon as a previous
detennination regarding any other infonnation or any other circmnstances.

2We note tlus office recently issued Open Records Decision No. 684 (2009), a previous determination
authorizing all govenmlental bodies to withhold ten categories of information including: a fingerprint lU1der
section 552.101 ofthe Govennnent Code in conjU1lctionwith section 560.003 oftlle Government Code; a Texas
driver's license number lU1der section 552.130 of the Government Code; and a bank accolU1t lllU1lber, routing
number, and insmance policy nU1llber U1lder section 552.136 of the Government Code, without the necessity
ofrequesting an attorney general decision. '

3We note the infornlation being released includes social secmity lllunbers. Section 552.147(b) oftlle
Govenll11ent Code authorizes a govenmlental body to redact a living person's social secmity number from
public release without tlle necessity of requesting a decision from this office under the Act. Gov't Code
§ 552.147(b).
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TIns mling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Govenllnent Hotline, toll free,
at (877) 673-6839. Questions concennng the allowable charges for providing public
infOlmation under the Act must be directed to the Cost Rules Admilnstrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

~~.
Jennifer Burnett
Assistant Attorney General
Open Records Division

JB/dls

Ref: ID# 379726

Ene. Submitted documents

c: Requestor
(w/o enclosures)


