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May 19,2010

Mr. B. Chase Griffith
Attorney for Town of Flower Mound
Brown & Hofmeister, L.L.P.
740 East Campbell Road, Suite 800
Richardson, Texas 75081

0R2010-07188

Dear Mr. Griffith:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 379925.

i
-- ------Tlie-Town--of-Flower--Molllrd-(tlre--"tnwl1")-;--whi-ch-ymnepres-ent~rec-eived--a-Tequest-for------------------------r-

information pertaining to air quality studies done within the past six months. You claim the
requested infonnation is excepted from disclosure under section 552.111 ofthe Government

------ --Code-.-We have collsideredthe-exception you clainTandTeviewedthesubmittedinformation~

Section 552.111 of the G()vernment Code excepts from d~sclosure "an interagency or
intraagency memorandum: or letter that would 'not'be a\~ai1ab1e bylaw to a party in litigation
with the agency." Gov't Code § 552.111. The purpose of section 552.111 is to protect
advice, opinion, and reconm1endation in the decisional process and to encourage open and
frank disCllssion in the _deljberCitive process.Se.e Austin y.Cityof San Ant071io,630
S.W.2d 391,394 (Tex. App.-San Antonio 1982, no writ); Open Records Decision No. 538
at 1-2 (1990).,

---In-ElpelrRec-otds-Becision-NlJ:-6-1-5-(-1-993J,thiS-lJffi:ce-re=e-:x:anrinecl-the-statuten)'-l:n-ecleeesser----------1

to section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App:-Austin 1992, no writ). We determined that
section 552.111 excepts from disclosure 011ly those internal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See ORD 615?-t YA governmental body's policymaking
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functions do: not encompass routine internal administrative or personnel matters, and
----diselesure-ef'-infeHIlatiel1-abeut-suGh-I"l.1atteFs-will-nQt-inhibit-fl·ee-discussion-of'-policy-issues------- -.--.--- -- -r-

-~--~- among agency personnel-.-tel.; see als(rettYV1-(}rrrl[l7rd-1T:---J)rrlirtrMvn~ing-News;-22-----

S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body's policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental body's policy mission. See Open Records Decision No. 631 at 3 (1995).
Additionally, section 552.111 does not generally except from disclosure purely factual
information that is severable from the opinion portions of internal memoranda. Arlington
Indep. Sch. Dist. v. Tex. Attorney Gen., 37 S.W.3d 152 (Tex. App.-Austin 2001, no pet.);
ORD 615 at 4-5. But if factual information is so inextricably intertwined with material
involving advice, opinion, or recommendation as to make severance of the factual data
impractical, the factual information also may be withheld under section 552.111. See Open
Records Decision No. 313 at 3 (1982).

This office has also concluded that a preliminary draft of a document that is intended for
public releas~ in its final form necessarily represents the drafter's advice, opinion, and
recommendation with regard to the form and content of the final document, so as to be
excepted from disclosure under section 552.111. See Open Records Decision No. 559 at 2
(1990) (applying statutory predecessor). Section552.111 protects factual information in the
draft that also: will be included in the final version of the document. See id. at 2-3. Thus,
section 552.111 encompasses the entire contents, including conmlents, underlining,
deletions, and proofreading marks, of a preliminary draft of a policymaking document that
will be released to the public in its final form. See id. at 2.

------- --- ;h=~~,2i~~1~~~~1~~~:~~so::;;:c~~~n:=::f~~=11;:~:~~~e~~:------l
_.. _____J:)ec~~ioll~O.:.~()l~t 2Q~~Q)_~~~C~()l~ ~5?!! ~_ellc~11~E,:,~~s~()111l11lll1ic~ionswith party with I

which govenmlental body has privity of interest or common deliberative pl~ocess).For --- -----.
section 552.111 to apply, the governmental body must identify the third party and explain
the nature of its relationship with the governmental body. Section 552.111 is not applicable
to a conmlUl1ication between the governmental body and a third party unless the
governmentafbody establishes it has a privity of interest or common deliberative process
with the third party. See ORD 561 at 9.

You state the submitted draft documents consist of raw data on air quality tests provided to
the town by an outside consultant. You also inform us that the air quality tests have not yet
been finalized. You explain that the submitted infomlation reflects the third party

-------c-o-n-sl-,lltant's advIce and opinions conceming the air quality snlClies specifiea in the request~.-------1

You further explain that the factual information in the submitted documents will be included
in final reports which will be provided to the public. Based on your representations and our
review, we c.onclude that the town may withhold the submitted information under
section 552.111 of the Government Code.

;"'
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This letter ruling is limited to the particular information at issue in this request and limited
--------to.th€-facts.as-presented.to-us;.thel·efore,.this_ruling.nmsLnoLbe-reliecl-upolLasa.preyiolls _

-- ----~det-eTI1T'nTatiun-:-re-gardi1Tg-anyotheTillfollnatioirorany-other-circumstances-;-----:--,-----

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmentalbody and of the requestor. For more infomlation conceming those rights and
responsibilities, please visit ourwebsite at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Govemment I-Iotline, toll free,
at (877) 673~,6839. Questions conceming the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, to11 free, at (888) 672-6787.

Sincerely,

~ ••
Amy L.S. Shipp
Assistant Attorney General
Open Records Division

ALS/rl

Ref: ID# 379925

Enc. SubmItted documents

cc: Requestor
(w/o enclosures)
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