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ATTORNEY GENERAL OF TEXAS

'GR-E-G--A-BB-O 1'-1'

May 19, 201Q',

Mr. Andrew :D. Clark
Attorney for Cooper Independent School District
Powell & Leall, L.L.P.
1706 West Six.th Street
Austin, Texas 78703

OR2010-07200

Dear Mr. Clark:

You ask whether certain infornlation is subject to required public disclosure under the
Public Infornl,ation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 379940.

The CooperIiidepeildeiif'SCl'lo6l District (the "dist6ct"),whicl1yc)U teptesetft, teceiveda
request for: 1yall district-related e-mails to and from all district board of trustee members
over a specified time period; 2) all e-mails to and from six named district employees over
a specified tilhe period; 3) all communicafioils to and from a named district employee
regarding the requestor's two children; 4) a list of any actions taken in response to
complaints made by the requestor'swife or daughter; and 5) all telecommunications bills for
a specified month. YOll 'state the district' has l:edacted student~identifying information
pursuant to the Family Educational Rights andPrivacyACt ("FERFA"), 20 U.S.C. § 1232g. 1

You also stat~ you will release some of the requested infol1l1ation to the requestor. You
_claim ...portions__of the_ submitted_information _..are_excepted3rQIl1_dis.Qlo_s1.u,-e .. ll1ldec_

'The United States Department of Education Family Policy Compliance Office (the "DOE") has
informed this offke that FERPA does not permit state and local educational authorities to disclose to this office,
without parental (~onsent, unredacted, personally identifiable information contained in education records for the
purpose of our re'view in the open records ruling process under the Act. The DOE has determined that FERPA
determinations must be made by the educational authority in possession of the education records. We have
posted a copy'~ of the letter from the DOE to this' office on the Attorney General's website:
http://www.oag.state.tx.us/open120060725usdoe.pdf. ... ,..

POST OFFICE Box 12548, AUSTIN, TEXAS 78'711-25,48 'TEL:(512)463-2100 WWW.OAG.STATE.TX.US

An Eqlltll Employment Opportunity Emplaya. Printed on Recycled Papa



Mr. Andrew D. Clark - Page 2

sections 552. i07 and 552.137 ofthe Govel11ment Code. We have considered the exceptions
-yeuelaim-ancl-reviewed-thesubmitted-representativesarnple--ofinformation}

Section 552.107(1) of the Govel11ment Code protects information coming within the
attol11ey-client privilege. When asserting the attol11ey-client privilege, a governmental body
has the burden ofproviding the necessary facts to demonstrate the elements of the privilege
in order to withhold the infol111ation at issue. Open Records Decision No. 676 at 6-7 (2002).
First, a governmental body must demonstrate that the information constitutes or documents
a communication. Id. at 7. Second, the communication must have been made "for the
purpose offacilitating the rendition ofprofessional legal services" to the client governmental
body. TEX. R. EVID. 503(b)(1). The privilege does not apply when an attol11ey or
representative is involved in some capacity other than that of providing or facilitating
professional legal services to the client govel11mental body. In re Tex. Farmers Ins.
Exch., 990 S.W.2d337, 340 (Tex. App.-Texarkana 1999, orig. proceeding) (attol11ey-client
privilege does not apply if attorney acting in a capacity other than that of attorney).
Govel11mental attorneys often act in capacities other than that ofprofessional legal counsel,
such as admin~strators, investigators, or managers. Thus, the mere fact that a communication
involves an attol11ey for the govel11ment does not demonstrate this element. Third, the _
privilege app~ies only to communications between or among clients, client representatives,
lawyers, a.nd lawyer representatives. TEX. R. EVID. 503(b)(1). Thus, a govel11mental body
must inform tflis office of the identities and capacities of the individuals to whom each
communication at issue has been made. Lastly, the attorney-client privilege applies only to
a confidential communication, id., meaning it was "not intended to be disclosed to third
persons other than those to whom disclosure is made in furtherance of the rendition of
professional legal services to the client or those reasonably necessary for the transmission
of the conmlll11ication." Id. 503(a)(5). - -- --

Whether a corimmnication meets this definition depends on the intent ofthe pariies involved
at the time the infonnation was communicated. Osborne v. Johnson, 954 S.W.2d 180,184
(Tex. App.-Waco 1997, no pet.). Moreover, because the client may elect to waive the
privilege at any time, a govel11mental body must explain that the confidentiality of a
communicatiQn has been maintained. Section 552.107(1) generally excepts an entire
communication that is demonstrated to be protected by the attol11ey-client privilege unless
otherwise waived by the govel11mental body. See Huie v. DeShazo, 922 S.W.2d 920,923

--- fI'ex-A99 6Hprivilege extendsto-entirecommunication,-including-factscontainedthereinj,---

You assert Exhibit C consists of confidential communications between the district's
.\

superintendel~tand an attorney for the district that were made for the purpose of facilitating

2We assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.

----------~~------:~~---~-~~~---~~-~~~~~--~---~~-----~-~~l-
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the rendition of professional legal services. You state the confidentiality of the
~comlnunications-has-bee11-l11aintained.-Based-on~ourJ:epresentations_.and_ollLreview.ofthe

infomlationatissue, we agree that -Exhibit-C consists of privileged attomey-client
communications that the district may withhold under section 552.107 of the Government
Code.

Section 552.137 of the Government Code excepts from disclosure "an e-mail address of a
member ofthe public that is provided for the purpose ofconnmmicating electronically with
a govemmental body" unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov't Code
§ 552.137(a)-(c). We note that this exception is not applicable to an institutional e-mail
address, an Ipternet website address, or an' e-mail address that a governmental entity
maintains for one of its officials or employees. You claim the information you have marked
in Exhibit D is excepted from disclosure under section 552.137. In this instance, however,
some ofthe marked e-mail addresses are government or institutional e-mail addresses that
are not excepted from disclosure under section 552.137. Furthermore, you have also marked
the names of the owners of some of the e-mail addresses under section 552.137. However,
this information does not constitute an e-mail address for purposes ofsection 552.137. Thus,
this information, which we have marked for release, may not be withheld under
section 552.137 ofthe Government Code. The remaining e-mail addresses you have marked,
as well as the additional e-mail addresses we have marked, are not specifically excluded by
section 552.137(c). You state the owners ofthe e-mail addresses have not consented to their
release. As SUCh, the remaining e-mail addresses you have marked, as well as theadditional
e-mail addresses we have marked, must be withheld under section 552.137 of the
Government Code.3

In summary, tjle district may withhold Exhibit C under section 552.107 ofthe Government
Code. With the exception of the information we have marked for release, the district must
withhold the l~narked infomlation in Exhibit D under section 552.137 of the Government
Code. The rehlaining information must be released to the requestor.

This letter ruling is limited to the particular infomlation at issue in this request and limited
to the facts as: presented to us; therefore, this ruling must not be relied upon as a previous
determinatiOlnegarding any other information or any other circumstances.

__ - __ ..__1 -------- .. ... _
\

This ruling triggers important deadlines regarding the rights and i'esponsibilities of the
governmental.,body and of the requestor. For more information conceming those rights and
responsibilities, please visit our website at htilJ://www.oag.state.tx.us/open/index_or1.php.
or call the Office ~ of .the Attol11ey General's Open Government Hotline, toll free,

3We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmen:tal bodies authorizing them to withhold ten categories of information, including an e-mail
address of a mel'nber of the public under section 552.137 of the Government Code, without the necessity of
requesting an att9rney general decision.

-~-- - ---------:--
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at (877) 673~6839. Questions concerning the allowable charges for providing public
. ·infoHnatiG1HlIKl~FtheAGtmust bedireGted-to the-Cost-RulesAdministrator-of the-Office of

the Attorney (Jel1eral, toll free, at (888)672~6787.

Sincerely,

//-~~
~ii;;~

Assistant Attorney General
Open Record~ Division

ACL/rl

Ref: ID# 379940

Ene. Submitted documents

cc: Requestor
(w/o ellclosures)
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