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May 19,2010

Mr. Charles H. Weir
Assistant City Attorney
City of San Antonio
P.O. Box 839996
San Antonio, Texas 78283-3966

0R2010-07207

Dear Mr. Weir:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 379914 (San Antonio File No. ORR 10-5112).

The San AntoninPolice-Department{the "department") -received Rrequestforpersonnel
records pertaining to a named police officer. You claim that the submitted information is
excepted from disclosure under section 552.101 of the Government Code. We have
considered the exception you claim and reviewed the submitted information.

Initially, we must address the department's obligations under section 552.301 of the
Government Code. This sectionprescribes procedures that a governmental body must follow
in asking this office to decide whether requested information is excepted from public
disclosure. Section 552.301(b) requires the governmental body to ask for the attorney
_generaesdecisio_na.ndstatej:he_ex~eptiQnsJQdis~Lo_sJ.lJ~j:hI3.1it_claim.s11QtJateLthl3.11the_tel1th__ _
business day after the date of its receipt of the written request for information. See Gov't
Code § 552.301(b). Pursuantto section 552.301(e), within fifteen business days ofreceiving
the request, the governmental body must submit to this office (1) written comments stating
thereasonswhythe stated exceptions apply that would allow the information to be withheld,
(2) a copy ofthe written request for information, (3) a signed statement or sufficient evidence
showing the date the governmental body received the written request, and (4) a copy of the
specific information requested or representative samples, labeled to indicate which
exceptions apply to which parts of the documents. ld. § 552.301(e)(1)(A)-(D). You state
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that the department received the present request for information on February 3, 2010.
. _Ho_weYer,~)'o_u_di~Ln~:tCr~~q~:te~sLa_11llil1g from this office,_state th~exc~ptions th~_~RR!Y,-()!._

~ ..submit-the~information-requiredunder-seGtion'§S2.3 01(e.).until-March--I-5,-2010..Seeid.- ...
§ 552.308 (describing rules for calculating submission dates ofdocuments sent via first class
United States mail, common or contract carrier, or interagency mail). Consequently, we find
the department failed to comply with the procedural requirements of section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested information is public and must be released unless a compelling reason exists to
withhold the information from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342, 350 (Tex. App.-Fort Worth 2005, no pet.); Hancockv. State Bd. afIns., 797
S.W.2d 379, 381 (Tex. App.-Austin 1990, no writ); see also Open Records Decision
No. 630 (1994). Generally, a compelling reason to withhold information exists where some
other source of law makes the information confidential or where third party interests are at
stake. Open Records Decision No. 150 at 2 (1977). Because the department's claim under
section 552.101 ofthe Government Code can provide a compelling reason for non-disclosure
under section 552.302, we will consider the applicability of this exception to the submitted
information.

We note, however, that some of the submitted information was the subject of a previous
request for information, in response to which this office issued Open Records Letter
No. 2010-05748 (2010). In that ruling, we concluded that the department must withhold the
submitted information under section 552.101 of the Government Code in conjunction with
section 143 .089(g) ofthe Local Government Code. With regard to the requested information
that lsidenticaitothein!ormaifon previously requestedaiid ruled upon by tliisoffice iiltliis .
prior ruling, we conclude, as we have no indication that the law, facts, and circumstances on
which the prior. ruling was based have changed, the department must continue to rely on
Open Records Letter No. 2010-05748 as a previous determination and Withhold the identical··
information in accordance therewith.! See Open Records Decision No. 673 (2001) (so long
as law, facts, circumstances on which prior ruling was based have not changed, first type of
previous determination exists where requested information is precisely same information as
was addressed ·in prior attorney general ruling, ruling is addressed to same governmental
body, and ruling concludes that information is or is not excepted from disclosure). To the

.. ··extentthe submitted information is not encompassed-by-the previous ruling, we-willaddress­
the submitted argument.

Section 552.10 I ofthe Government Code excepts from disclosure "information considered
to~1Je cC)lifidentiafbyTaw,-eitlier constitUtional, shifutory; or OJ judicial decision." Gov't·­
Code § 552.101. This section encompasses section 143.089 ofthe Local Government Code.

1As we are able to make this determination, we need not address the submitted argument against
disclosure of this information.

------------"----------------------1
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The City of Sari Antonio is a civil service city under chapter 143 of the Local Government
____CO~Q~~~ctLoIi 143.089 Rrovides for the existence oftwo different t)'pes~fpers(mnel files _.

-- - ~-~--relating-to-a police-offiGer~one-that-must-bemaintained-as-part-of-the-officer~s-civ:iLser:vice

file and another the police department may maintain for its own internal use. See Local
Gov't Code § 143.089(a), (g). The officer's civil service file must contain certain specified
items, including commendations, periodic evaluations by the police officer's supervisor, and
documents relating to any misconduct in which the department took disciplinary action
againstthe officer under chapter 143 ofthe Local Government Code. Id. § 143.089(a)(1)-(2).
Chapter 143 prescribes the following types of disciplinary actions: removal, suspension,
demotion, and uncompensated duty. Id. §§ 143.051-.055; see Attorney General Opinion
JC-0257 (written reprimand is not disciplinary action for purposes of Local Gov't Code
chapter 143). In cases in which a police department investigates a police officer's
misconduct and takes disciplinary action against an officer, it is required by
section 143.089(a)(2) to place all investigatory records relating to the investigation and
disciplinary action, including background documents such as complaints, witness statements,
and documents oflike nature from individuals who were not in a supervisory capacity, in the
police officer's civil service file maintained under section 143.089(a). See Abbottv. Corpus
Christi, 109 S.W.3d 113,122 (Tex. App.-Austin2003,nopet.). All investigatory materials
in a 9ase resulting in disciplinary action are "from the employing department" when they are
held by or are hi the possession of the department because of its investigation into a police
officer's misconduct, and the department must forward them to the civil service commission
for placement in the civil service personnel file. 2 Id. Such records may not be withheld
under section 552.101 of the Government Code in conjunction with section 143.089 of the
Local Government Code. See Local Gov't Code § 143.089(f); Open Records Decision
No. 562 at6 (1990). However, information maintained in a police department's internal file
pursuant to sectioii 143.O-S9(g) is corifideritialand mtisfriofbeieleased.·CUyojSan AntoniO
v. Tex. AttorneyGen., 851 S.W.2d 946,949 (Tex. App.-Austin 1993, writ denied).

You state thai the submitted inforniation is held in files maintained by the department under
section 143.089(g). We note that these documents include commendations and periodic
evaluations. These commendations and performance evaluations are subject to
sections 143.089(a)(1) and 143.089(a)(3). Consequently, if you have not done so already,
this information must also be placed in the officer's civil service file. However, we agree
that the information maintained in the department's internal files is confidential under

. - - section143.089(g)ofthe-Local QovernmentCode and, therefore, .theremaining-documents­
must be withheld from disclosure under section 552.101 of the Government Code.

2Section 143.089(g) requires a police or fIre department that receives a request for information
maintained in a fIle under section 143.089(g) to refer that person to the civil service director or the director's
designee. You state that the request has been forwarded to the San Antonio Fire Fighter and Police Officers
Civil Service Commission.

----------------------------------------------+
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In summary, the department must continue to rely on Open Records Letter No. 2010-05748
~_ as a lJrevious determination and withhold the same information we ruled upon in that ruling

-- - ----------- -----

- - ·-in-aGGordancectherewith.~1'he~department~must-withhold_the-remaining-information-undeL
section 552.101 ofthe Government Code in conjunction with section 143.089(g) ofthe Local
Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and

'bT . I . . b . 1 ./ . .,. . 'IresponSI IltIes, pease VlSlt our we sIte at J!!n";lL::y:y.£Yi."QQ,g,,,~tQ,t~,:t::;.,,g~7/Q1!.QnD.I1g,~:';;L.QrLI1.J.12,

or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Assistant Attorney General
Open Records Pivision

LRL/jb

Ref: ID# 379914

Ene. Submitted documents

c: Requestor
(w/o enclosures)


