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GREG ABBOTT

May 19,2010

\. ,.'

Mr. Mark Adams
Office of the General Counsel
Office of the Governor
P.O. Box 12428
Austin, Texas 78711

Dear Mr. Adams:

:..... ~,:.. ". : .. r •

0R2010-07215

You ask whether certain information is subject to required public disclosure llnder the
Public fl1forniatloIlAd (the "Act"), chaptel-=-552 oTthe GovernmentCode. Youi-reqtl.est was
_asSigl1~QIQ#n2910, _

The Office of the Governor (the "governor") received a request for communications ,
------ ---- -~~regarcling-Facebook,-Inc-;-dur-ing--a~sfJeG-i.fied~t-ime-inteFVa-1.--:Y:0u---state---that---sonle---of-the---~--------~----_J

_ _re~~~~~~~~_~~l~?~~~_~_t~.~1 e.i~~_~r h~~.~~~I~_or w~l_~~_l:~~a~~d._ YO:I. claim that most of the I
soomlttea m(ormatlOn IS excepted from Qlsc10snre unQecs-ectfOns--5-52~-104,--S-5-2·;t07~, ~~-~--~~

and 552.111 of the Government Code. I .Yoll. also contend that some of the submitted
.information is not subject todis~los~lreundertheAct;-Additionally, you believe that the

~--------------subITiTiiedliiform:itlonlliay~ii'llpficatetlie";'interestS-of-Fa:ceo-Bolc.-You ii1I6nTIllst1iaC------------
Facebook was notified of this request for informatiOll and of its right to submit arguments

I We note that you also claim section 552.1 01 ofthe Government Code in conjunction with Texas Rule
of Evidence 503 and Texas Rule of Civil Procedure 192.5. Section 552.101 excepts from disclosure
"information cOlisidered to be confidential by law, either constitutional, statutory, or by judicial decision."
Gov't Code § 552.101. We note, however, that this exception does not encompass discovery privileges. See
Open Records Dycision No. 676 at 1-3 (2002). Thus; information may not be withheld under section 552.10 I
on the basis of rLile 503 or rule 192.5.- ,
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~- --~~--~------tothisoffice-as-to-whytrle~-suDiilittecnl1fonna1ioil-sholllcrnoT15ereTe~asecr2--~-We~-mive --~---- -----­

considered your arguments and reviewed the information you submitted.

We first note that an interested third party is allowed ten business days from the date of its
receipt of a governmental body's notice under section 552.305 ofthe Government Code to
submit its reasons, ifany, as to why information relating to that party should not be released.
See Gov't Code § 552.305(d)(2)(B). As ofthe date ofthis decision, this office has received
no correspondence from Facebook. Therefore, because Facebook has not demonstrated that
any of the information at issue is proprietary for the purposes of the Act, the governor may
not withhold any of the submitted information on the basis of any proprietary interest that
Facebook may have in the information. See id. § 552.11 O(a)-(b); Open Records Decision
Nos. 552 at 5.(1990),661 at 5-6 (1999).

Turning to the governor's arguments, we begin with your claim that some of the submitted
information is not subject to disclosure under the Act. The Act is applicable to "public
information," which consists of '

information· that is collected, assembled, or maintained under a law or
ordinapce or in connection with the transaction of official business:

_(1) bya governmental body; or

- - -- - - -- - - - ---

(2) fora governmental body and the gQvemmental body owns the
infonnationorhasarightofaccess to it. _

I
Gov't Code §~52.002(a). In Open Records Decision No. 581 (1990), this office determined 1

-·----:~~~=:~,;::~n;:~h~:;=~~:~:e::~~C~:~~:t::l~~~~~:\i~~;':~--- ----I
maintenallce, manl.pulation, or proTection orpuEIic propeliy is not tl1eI<iiiCforiilf6fi1Tafion
that is made public under section 552.021. See ORD 581 at 6 (constming predecessor

__~~tatl.lt~r -Yi>1i~ contelidthaf theTllterlletPl'otocol, -Subnet,Gateway -andDNS-Ilumoersil1-
Exhibit C are not public information, as def~~ecrby-section -55-i.602~--Basedon -yOlIT----- - --------
representatiOlis and our review of Exhibit C, we agree that the Internet Protocol, Subnet,
Gateway and DNS numbers are not public information, for the purposes ofsection 552.002,

- -- - ---and thlls are-nots-tlbjecttodlscloslii:e-iiiiaertIieAa-:-SeeUov'fC6de§-5-5Z'"(J21--:--Tlieref6Ye~---------------

the Internet Protocol, Subnet, Gateway and DNS numbers need not be released in response
to this request for information.

Next, we consider your arguments under section 552.104 of the Govemment Code, as it is
the most inclusive exception you claim. Section 552.104 excepts from disclosure

2See GQy'tCode § 552.305(d); Open Records DecisionNo. 542 (1990) (statutory predecessor to Gov't
Code § 552.305 permitted governmental body to rely on interested third party to raise and explain applicability
of exception to disclosure under certain circumstances).
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"information that, if released, would give advantage to a competitoroTDldQef~"~Ja.

§ 552.104(a). The protections of section 552.104 serve two purposes. One purpose is to
protect the interests of a governmental body by preventing one competitor or bidder from
gaining an unfair advantage over others in the context of a pending competitive bidding
process. See Open Records Decision No. 541 (1990). The other purpose is to protect the
legitimate marketplace interests of a govel11mental body when acting as a competitor in the
marketplace. See Open Records Decision No. 593 (1991). In both instances, the
governmental' body must demonstrate actual or potential harnl to its interests in a particular
competitive situation. See Open Records Decision Nos. 593 at 2 (1987), 463, 453 at 3
(1986). A general allegation of a remote possibility of harm is not sufficient to invoke
section 552.104. See ORD 593 at 2. Furthemlore, section 552.104 generally is not
applicable once a competitive bidding situation has concluded and a contract has been
executed. See ORD 541.

You claim section 552.104 for the information submitted as Exhibits B, D, and E. You state
that this information pertains to pmiies seeking incentives through the Texas Enterprise Fund
(the "TEF'').You contend that release of this information would give advantage to other
entities seeking funding from the TEF and severely harm the economic interests ofthe State
of Texas. You also contend that release of this information would reveal economic
incentives the State ofTexas is offering, as well as its negotiating strategies and procedures,
and thereby undernline the state's ability to compete with other states in attracting business.
Havingconsidered-yourargul11~1.1ts, we firstnote thCi.tpriorJothe goyenl()r'sJ~ceipt ()f th~
instant request for information, his .office announced the investment of $1.4 million in
FacebookfromtheTEFto create a sales and operationofficeinAustin.3

..Thus, we findthat
you have not demonstrated that the information at issue pertains to a competition for TEF
funds that existed on the date of the govemor's receipt of this request. We therefore I

-----~:~~------~j
marketplace interests of the state inapartlcular competliivesifuafion:--WetliereIore
conclude thatpone of the information may be withheld on that basis. Thus, none of the

_____sJ.tbmiJte_d il1.fQ1111atLQl1111flY_be}Yilhhe14JllJQ~LsegliQn' ~52·10_Lj.gi11'l~_Q.()\,~mil1el1t _~_C)c1.~. _

Next, we address your claims under sections 552.107 and 552.111 ofthe Government Code.
Section 552.1'07(1) protects information that comes within the attorney-client privilege.

- - - - - - ----- --Wllen-assertilig tlle-atlclrlley-cllellf-privilege,--a governrneirtaTb0dY· hastlie-Eiliuen--or------ -- ---- --I
providing the .necessary facts to demonstrate the elements of the privilege in order to
withhold the il1formation at issue. See Open Records Decision No. 676 at 6-7 (2002). First,
a governmental body must demonstrate that the information constitutes or documents a
communicatiop. Id. at 7. Second, the connmmication must have been made "for the purpose
of facilitating the rendition ofprofessional legal services" to the client govemmental body.
See TEX. R. ,EVID. 503(b)(1). The privilege does not apply when an attorney or,

3The governor's press release, dated February 25, 2010, IS available online at
http://governor.state.tx.lls/news/press-release/14293.
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i
- [

~-···~·_-~·--~---rel)resentative isinvolveCl-in sonle-capacif,Y"oTIierlliaiill1atofproviClingor··faCilitatii.lg --~---_·_~--l
professional legal services to the client gove111mental body. See In re Tex. Farmers Ins. :

I

Exch., 990 S.W.2d337, 340 (Tex. App.-Texarkana 1999, orig. proceeding) (att0111ey-client i

privilege does not apply if att0111ey acting in capacity other than that of att0111ey).
Gove111mental att0111eys often act in capacities other than that ofprofessional legal counsel,
such as administrators, investigators, or managers. Thus, the mere fact that a conummication
involves an att0111ey for the gove111ment does not demonstrate this element. Third, the
privilege applies only to communications between or among clients, client representatives,
lawyers, and' lawyer representatives. See TEX. R. EVID. 503(b)(l)(A)-(E). Thus, a
governmentar'body must inform this office ofthe identities and capacities ofthe individuals
to whom each communication at issue has been made. Lastly, the attorney-client privilege
applies only to a confidential communication, id. 503(b)(1), meaning it was "not intended
to be disclosed to third persons other than those to whom disclosure is made in furtherance
of the renditio'n ofprofessional legal services to the client or those reasonably necessary for
the transmission ofthe communication." Id. 503(a)(5). Whether a conummication meets
this definition; depends on the intent ofthe parties involved at the time the information was
communicated. See Osbornev.lohnson, 954 S.W.2d 180,184 (Tex. App.-Waco 1997, no
pet.). Moreover, because the client may elect to waive the privilege at any time, a
governmental, body must explain that the confidentiality of a communication has been
maintained. Section 552.107(1) generally excepts an entire communication that is '1

demonstrated to be protected by the attomey-client privilege unless otherwise waived by the
gO\T~mlllentaL1J9dy.. See.Huje v..DeShazo,~22 S.'W.2d 920, 9~3 ('T~x. 199~2Jprivilege I

;~:U::::,::~r::o::::::::::~::~:d:::::t::::::::::::~~d as ExhibitBYou ...... .... ·1
contend that the information at issue consists ofconfidential communications that were made I

.- -.···..~···----~~~1~~~~:~1~~~~~:;:~~:~~~:0~:.~~:~·{~:1~~~;d:~~~a~.:e~~:~c~:~~~~~~~g:;e~~1~~~~~;:~a;~~):~.~~::-···--·_-·_·· __·_---_·-·l
. .. otller than1ho·setowl1om disclosmTwas niii-deiilTurUieraiiceort1ie-reliClifiOil-6flegal-·

services. You have identified some of the parties to the communications. Based on your
.. . reQreselltations.ahd olit review of the iliformation at isslle, we concludethat Exhibit Bmay

·-·--g-el;~~ai·lYbe ;-itllheld llllder-s-ectTol1-S52.f67Ur·Wenote;however, tllat-sorne-oftllee·-=111aiI-~- ---~ - .. _.---

strings in Exhibit B include conummications with non-privileged parties. We have marked
those communications. To the extent that they exist separate and apmi from the e-mail

---- -~ _·~~--sti:lngsinwliicI1theyappear,the iiiadreCl·coi11muni~ilions witlln611:privilegedpartie~nilay- -~----~~-

not be withheld under section 552.107(1).

Section 552.1:11 of the Govemment Code excepts from disclosure "an interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency." Gov't Code § 552.111. This exception encompasses the attomey work
product privilege found at Texas Rule of Civil Procedure 192.5. See TEX. R. ClV. P. 192.5;
City ofGarland v. Dallas Morning News, 22 S.W.3d 351,360 (Tex. 2000); Open Records
Decision No. 677 at 4-8 (2002). Rule 192.5 defines attomey work product as consisting of
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___ '' ,, __~ ,,__"" __ ,,__ ~_~,, ~_~ __~__,,_~______ . . .. . . . I

(1) material prepared or menfaEinpressions -developedTrianticipation -6r-------------------·
litigation or for trial by or for a party or a party's representatives, including
the party's attorneys, consultants, sureties, indenmitors, insurers, employees,
or agents; or

(2) a communication made in anticipation of litigation or for trial between
a party and the party's representatives or among a pmiy's representatives,
including the party's attorneys, consultants, sureties, indenmitors, insurers,
employees or agents.

TEX.R.Crv.P.192.5. A governmental body that seeks to withhold information on the basis
of the attorney work product privilege under section 552.111 bears the burden of
demonstrating that the information was created or developed for trial or in anticipation of
litigation by or for a party or a party's representative. See id.; ORD 677 at 6-8. In order for
this office to conclude that information was created or developed in anticipation oflitigation,
we must be satisfied that

(a) a '.reasonable person would have concluded from the totality of the
circun1stances surrounding the investigation that there was a substantial
chance that litigation would ensue; and (b) the party resisting discovery
believed in good faith that there was a substantial chance that litigation
would' ensue and Icreated or obtainecl the_ information]. for thepllrp_ose of
prepaI"ing Jor such litigation.

Na!'l Tank Co. v. Brotherton, 851 S.W.2d at 207. A "substantial chance" oflitigation does
not 1:1e.a~1 a statistical probability, but rather "that litigation is more than merely an abstract I

----------P-o-:S1~1T:~~~~:1=~~.1.:~~~~~e_~~~~_ id~~~0_~;~~~~6~7~~t~-. .-~-.-------.-.-~----------·--l

You also contend that the information in Exhibit B corlstitutes att011.1ey work prOducr.-Yoll---"-~­

have not denionstrated, however, that any of the marked communications with non-
___Rliyil~g~clililIfi.~siil.:gxhibit 13~(n1tain iiiaterialpi'epai'ed, li1elltalimpressions developed,or-

communications made in anticipat-ion oflitig-affonor for trial~SeefEx~R:Crv~P.-192.5.---------~---

Moreover, because the information in those com!-11lmications has been disclosed to non-
privileged parties, any privilege that might otherwise have attached to those communications

- - -- -- - -- --- -- - l1asbeenwaivea.--See TEx~-R:EviJ5~-51 r;-Aie[.so-'~~-li1c~-v. MCIlhahj;~798S:W2-d 550; 5521--
(Tex. 1990); Jordan v. Fourth Supreme Judicial Dist., 701 S.W.2d 644, 649 (Tex.1986).
Therefore, to the extent that the marked communications with non-privileged parties in
Exhibit B exist separate and apart from the e-mail strings, so as not to be protected by
section 552.107(1) ofthe Government Code, they likewise may not be withheld on the basis
of the attorney work product privilege under section 552.111 of the Government Code.

Section 552.1 i 1 also encompasses the deliberative process privilege. See Open Records
Decision No. 615 at 2 (1993). The purpose of section 552.111 is to protect advice, opinion,
and recommeljdation in the decisional process and to encourage open and frank discussion
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.. -- .-._-_...-~. ··-lil-Hie-deriberaIive-process~-;se-e _;fiistll'Z·v._CZiY_OJsm"1Antonio;oJO-S~W:2(rJ91~ 39Zj:-(Tex:·--_..._. -....- .-....:

App.-SanAntonio 1982, no writ); Open Records Decision No. 538 at 1-2 (1990). In Open
Records Decision No. 615 (1993), this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We detem1ined that
section 552.111 excepts from disclosure only those intemal communications that consist of
advice, reconm1endations, opinions, and other material reflecting the policymaking processes
of the govemmental body. See ORD 615 at 5. A govemmental body's policymaking
functions do not encompass routine intemal administrative or personnel matters, and
disclosure of information about such matters will not inhibit free discussion ofpolicy issues
among agency personnel. Id.; see also City of Garland v. The Dallas Morning News, 22
S.W.3d 351 (Tex. 2000) (Gov't Code § 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body's policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental body's policy mission. See Open Records Decision No. 631 at 3 (1995).
Moreover, section 552.111 does not protect facts and written observations offacts and events
that are severable from advice, opinions, and reconm1endations. See ORD 615 at 5. But if
factual inforniation is so inextricably intertwined with material involving advice, opinion,
or recommendation as to make severance of the factual data impractical, the factual
information also n1ay be withheld under section 552.111. See Open Records Decision
No. 313 at 3 (1982).

. - - - - - _ ..- _. ..-

This office also has ..col1clucled that a preliminary draft.oJ acl()culnent that is intend~d for
.. ---public_release~jn. its-final~om1_necessarily.represents_thedmfter' s adYice,...Quinion,_aIlcL __ . _

recommendation with regard to the fom1 and content of the final document, so as to be
excepted from disclosure under section 552.111. See Open Records Decision No. 559 at2 I

-.-.-----._..~--g'~~~1'~~~:~=~:~ei::t~~~~:~~;~;~~~:::~cu;.:7~o~,;~;n;;~s~---'--'----~r
sectioi1552.1Tfenco111passes tlie-enfil:econtenfS~-incTiillii1gcon1i11entS-;-unaei1ining,-­
deletions, and proofreading marks, of a preliminary draft of a policymaking doclU11ent

_.... ._.... __._. . _thalvVi!I1jeTe1easedl6theplIJ:>li()i!~it_sfi!1a.lKoE111:~~eeJci~~t~~~~ .

You seek to withhold the remaining infom1ation in Exhibit B and the information submitted
as Exhibit D under section 552.111. You contend that this information consists of

-- -- -- -- ---. _. coi11iiii.iiilcatidns -ai.1CIdl=affClocili11ei1ts-thafc611faiilaavice,op-inf611~-al1ai~ecoffl1nelida1iol1:s -----
relating to Ijolicy matters pertaining to tIle TEF. Having considered your argumerits and
reviewed the ii1formation at issue, we have marked information the governor may withhold
on the basis ofthe deliberative process privilege under section 552.111. We find that much
of the remain:ing information in Exhibit D is entirely factual. To the extent that the
remaining information in Exhibit D is not entirely fachIal, we find that it consists of
communications with third parties who do not share a privity of interest or common
deliberative process with the govemor. See Open Records Decision No. 561 at 9 (1990).
Likewise, the marked communications in Exhibit B involve private pmiies who do not share
a privity of interest or common deliberative process with the governor. Id. We therefore
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I
1

1- ~ ~. ~-~ ~ ~~-·~·concTi.lcre~1Iianhe go-vel1ior~i11ay ncirwitlihora~allyoftlle fefilaiiliIigiITformarion-in -ExlrtDtr .-~ .. ~~~ -~. ~.~ ...
I D or Exhibit B under section 552.111.

~ .. _ ~~ _hi SlllT1111aty: C1 )tllelfltenrerProtocol,SnDnet; Gateway and'DNSnumbers in ExhibitCare
·-l~Ot p~lblic illf9rnlatlol1-tllatlssllbject-to d1Sclosure~1.1nderiheAct ~al1dl1ee~allotbe-ieleasea·

in response to this request for information; (2) the inf01111ation in Exhibit B may generally
be withheld under section 552.107(1) of the Government Code, but the marked

-- -_.- ~_._.~~.cCJll1n:iullica1:1oiis- witTl-li6i1-pi"ivi1eged pm'hes-iiiiIsrbefeleas~ecr to- tlfeexteIlrtney- -extsr--- -~ -----~ -~.-~
separate and apart from the e-mail strings in which they appear; (3) the information we have
marked in Exhibit D may be withheld on the basis ofthe deliberative process privilege under
section 552.111 of the Govemment Code; and (4) the marked personal infonnation in
Exhibit E must be withheld under section 552.117(a)(1) of the Government Code if the
employee to whom it pertains timely requested confidentiality for the information under

4This office will raise section 552.117 on behalf of a governmental body, as this exception is
mandatory and may not be waived. See Gov't Code §§ 552.007, .352; Open Records Decision No. 674 at 3 n.4
(2001) (mandatoi'y exceptions). .
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section 332-:-CY24oTthe Gove111ment Coa~-The resfonhe suoniifteainformafion musC15e------ ------- -~- .... - .
released, but any information that is protected by copyright may only be released in
compliance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govei'nmental body and of the requestor. For more information conce111ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Att0111ey General's Open Gove111ment Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.....----.

/~

Si::J'~)~.c -.-:-~1~/ _

L
J nles W. Morns, III
As~istantAttqrney_Gen~ral
Open Records Division

JWM/rl

-. -----------------Ref:-----IB#-3999-1-0-------------------- ------------------- - ---- ---------------------.--~-----.-I
B~S1.15i1ii1TeaQocuments~- .- ..

____________c: ·JZeql.l.~~~l' _
(w/o enclosures)

Facebqok, Inc.
----------- -------~C7oMarIcAdams~--~------------- -. -- --- -- - --- --- --. - ------ --

Office. of the Gove1110r
P.O. Box 12428
Austin, Texas 78711
(w/o enclosures)


