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Dear Ms. Montgomery:
[

You ask whether certain information is subject to required public disclosure under the I
.. . PubliclnformationAct (the "Act"), chapter 552 ofthe Government Code. Your request was

--------- --~---~-assignedib#:n9991.~--.~----~- ----- -~- ...~.~-_.------.----.-.-- -~ -~ ~--~- - -~---~ ..~--- --... ---- -----1
The Ellis Co~ty ~d Distr~ct Attorney:s Office (the "distric~ attorney:') received a request I
for tlie fOlloWIng InformafIOn concernIng tlle requestor's.client:oaslc offense ancl-arrest.--.-- ._-.------r
information, arrest warrant, arrest warrant affidavit, and any arrest report or book-in report . . I
created separately from the offense report. You claim the submitted information is excepted . - .
fromdiscl,?sureundersections 552.101, 552.103, and 552.108 ofthe Government Code. We
havec011.s1cfei:ecrtlieexcepti()IlsYoucla.fma.na~reviewe(r ihe ~suDmitfed~infoimation:- .. --

Initially, we note you have not submitted information responsive to the request for the arrest
wan:al1t, arrest.'\Vl'1rrant affidavit,aD:d ~ny'a~est report or_bogk-in report created separa!e1)':

. from the offense report..... To the extent infonnationregardingthisportioll of the request
existed on the date the district attorney received this request, we assume you havereleased
it. If you have not released any such information, you must do so at this time. See Gov't
Code §§ 552.301(a), .302; see also Open Records Decision No. 664 (2000) (ifgovernmental
body concludes that no exceptions apply to requested information, it must release
information as soon as possible).

We further note most of the information you submitted is not responsive to the instant
request. The requestor seeks basic information from the offense report pertaining to her
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client, including the offense committed, location of the cnme, identification of the
complainant, premises involved, time of occurrence, property involved, vehicles involved,
description ofthe weather, detailed description ofthe offense, and names ofthe investigating
officers. Youhave submitted the entire offense report and additional documents pertaining
to the offense at issue. Only the basic information within the offense report, however, is
responsive to the request. This ruling does not address the public availability of any
information that is not responsive to the request and the district attorney is not required to
release that information in response to the request.

You assert the responsive information is excepted from disclosure under section
552.1 08(a)(1}" of. the Goverrunent Code because release will interfere with a pending
prosecution. Section 552.108 excepts "[i]nformation held by a law enforcement agency or
prosecutor that deals with the detection, investigation, or prosecution ofcrime [if] release of
the information would interfere with the detection, investigation, or prosecution of crime."
Gov't Code § 552.108(a)(1). Section 552.108, however, does not apply to basicinformation.
See id. § 552.108(c) (basic information about an arrested person, and arrest, or a crime is not
excepted under section 552.108). The categories of information sought by the requestor are
considered hy the courts and this office to be basic information not subject to
section 552.108. See _Houston Chronicle Publ'g Co. v. City of Houston, 531
S.W.2d 177, t86-87 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'dn.r.e. per [
Guriam,536S:W.2d559(Tex..1976);DpenRecords DecisionNo. 127(1976}(summarizing .
types ofinfon.nation considered to be basic information). Therefore, none ofthe responsive.

____ " ~~ jnfQnnatiQumJly_be.withheld und~r S~Qti9!1 ~~2, 108._____ .. ". _

You also assert the responsive information is excepted from disclosure under section 552.1 03
ofthe Government Co-de because it involves criminal and/or civil litigation. Section 552.103
provides in pertinent part:

(a) Information is excepted from [required public disclosure] if it is
_ j!1form~1ionl:~lClting to litigftti0ll of a yivil,Qr .criminal. Ilatu!~ 1o_"",h.I9hthe___

state oia political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person" s office or emploYJ1lent, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer'~br employee of a governmental body is excepted from disclosure
under S'cibsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
accesst6 or duplication of the information.

~ I:
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Gov't Code §552.103(a), (c). The test for meeting this burden is a showing that (1)
litigation is pe~ding or reasonably anticipated on the date the governmental body received
the request for information and (2) the information at issue is related to that litigation. Univ.
of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997,
no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston
[1st Dist.] 1984, writ refd n.r.e.); Open Records Decision No. 551 at 4 (1990).

:_~ . !

Although you: assert the information at issue relates to criminal and/or civil litigation, in
Open Records Decision No. 597 (1991), this office determined that basic information may
not be withheld under the statutory predecessor to section 552.103. ORD 597 at 3. Because
the responsive information only consists ofbasic information, it may not be withheld under
section 552.103.

Finally, you assert the identifying information of the complainant is priva~e and must be
withheld under section 552.1 01 ofthe Government Code in conjunction with common-law
privacy. Basic information includes the identity of the complainanj, who we find to be the
victim listed in the report, in this instance. Section 552.101 excepts from disclosure
"information considered to be confidential by law, either constitutional, statutory, or by
judicial decision." Gov't Code § 552.101. This section encompasses the doctrine of
common-law privacy, which protects information that (1) contains highly intimate or
embarrassing f~cts, the publication ofwhich would be highly objectionable to a reasonable
person, and (2} is not of legitimate concern to the public. Indus, FO,und ·v,- Tex. Indus,

_______ -------AccidentBd., 540 S.W.2d668,685 (Tex. 1976). In OpenRecords_DecisionNo_.339(1982), _
~~ ~ . - --- weconcludedthata sexual-assaultvictimhas acommon,;,lawprivacy intere'stwhichprevents

disclosure of information that would identify the victim. See also Morales v. Ellen, 840
S.W.2d 519 (Tex. App.-El Paso 1992, writ denied) (identity ofwitnesses to and victims of
sexual harassl1J.ent was highly intimate or embarrassing information and public did not have
a-legitimate-inteI:estin-suchjnfonnation~_.~Because_the_responsLv.eJnfonnatioULelatesjo_aU-Jn~~~~~__
attempted sexu~l assault, the district attorney would ordinarily be required to withhold the
identity of the.complainant_fromthe_publk_under section. 552_.101 in_QonjW1ctiQl1 wiih
common-law privacy. Open Records Decision NO~L 393(1983), 339. In this instance,
however, the complainant is identified in the basic information only by a pseudonym. The
use of a pseudonym by the victim sufficiently protects the complainant's privacy. As you
raise-no other-- exceptions-to -disclosure,- thedistrictattomey must. release the basic
information inits entirety~

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as'presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

,. "

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities>please visit our website at http://www.oag.state.tx.us/open/index orl.php,
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or call the Office of the Attorney General's Open Governnl"ent Hotline, toll free,
at (877) 673-<5839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely, .. ' .

a.G~..A ,,;
() ,

Jessica Eales .
Assistant Attorney General
Open Recordspivision

JCE/eeg . " ,
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