
Ms. Sharon Alexander
Associate General Counsel
Texas Department of Transportation
125 East 11 lh Street
Austin, Texas 78701-2483

The Texas Department of Transportation (the "department") received a request for copies
-ofenvironmentalrecords-and-conespondencerelatingtothepufchaseofaspeci-fiedpropeliy
and any reports filed with or in the possession ofthe Texas Commission on Enviroml1ental
Quallty.--yoii--CTailn--tne-:"uEinihed---iiifol:141atioii--is--exceplea---ff6ili--ClisC16sui'e-urfdei"-------
sections 552.101,552.105, ancl552.111 ofthe Government Code and privileged under Texas

_Rllie Ofc:;jyilProctxlure 192.3. We have considered the exceptionsyou claim and reviewed
the submitted representative sample of infon11ation.'- - --- -- - - ---

Dear Ms. Alexander:

OR2010-007299

You ask whether certain infol1Ylatiol1 is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Govermnent Code. Your request was
assigned ID# 380215.

May 20,2010

I

---- - ------ - -----------------------7\TTURNEY--~E.NERAT--UF-TEXAS-------------------------- ------------------1
GREG ABBOTT

'\

_ Initially, we note the submitted information includes completed reports, invoices, and I
-----------~contl:acisthatare-sllbJectto_sect10i1552.022ortheTJo-vernn1enfCoae~-S-eaion552])21(a)Crr-----------~

provides for the required public disclosure of "a completed report, audit, evaluation, or
investigation made of, for, or by a governmental body," unless the inf01111ation is excepted

lWe assume that the representative sample of records submitted to this office is truly representative
of the requested record8 as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of infonnation than that submitted to this
office.
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--···----------from-disdusure-under-secti01r5S2;108-oHhe-Gevernment-Gode-0f-ex:pressIY-Gonfid€ntial~-;--~----

under other law. Gov't Code § 552.022(a)(1). Section 552.022(a)(3) provides for the
required public disclosure of"information in an account, voucher, or contract relating to the
receipt or expenditure ofpublic or otherfunds by a governmental body." Id. § 552.022(a)(3).
You raise sections 552.101, 552.105, 552.111, and Texas Rule of Civil Procedure 192.3
against disclosure of the infon11ation at issue. Sections 552.105 and 552.111 are
discretionary exceptions under the Act and do not constitute "other law" for purposes of
section 552.022. See Open Records Decision Nos. 564 (1990) (statutory predecessor to
section 552.105 subject to waiver), 470 at 7 (1987) (statutorypreclecessor to section 552.111
subject to waiver).- However, section 552.101 and Texas Rule of Civil Procedure 192.3 do
constitute "other law" for purposes of section 552.022. In re City of Georgetown, 53
S.W.3d 328 (Tex. 2001) (Texas Rules ofCivil Procedure are "otherlaw" within the meaning
of section 552.022). Thus, we will address your arguments under section 552.101 and
rule 192.3(e) for the information subject to section 552.022. We will also address your
arguments against disclosure of the infolTflation not subject to section 552.022.

The consulting expert privilege is found in rule 192.3(e) of the Texas Rules of Civil
Procedure. A party to litigation is not required to disclose the identity, mental impressions,
and opinions of consulting experts whose mental impressions or opinions have not been
reviewed by a testifying expert. See TEX. R. Crv. P. 192.3(e). A "consulting expert" is
defined as "an expeli who has been consulted, retained, or specially employed by a patiy in
anticipation of litigation or in preparation for trial, but who is not a testifying expert."
Id.192.7.

You raise rule 192.3(e) for Exhibit B, which consists ofan appraisal report. You inform us,

;~~~f;~g~i1~~gp~a:~~51~~~1~~~~~t~;;;:a~;~~:;~~t~~~.e~-~~~~~:e~~:sl~~:;;:~s~~~::~,~~~:~ II

~_~____ ___~~IJert~~()p.~~lt_~d i!1 anticipation oflitigation. 'You alsostate that atthis time the depaliment
does not anticipate c-alliilgfueexpelfwll0prepal:e<nlle-subrnitt(;)d-reporfas--a1:riiil witness-:---,,--~~------·-
Based on your representations and our review, we conclude thedepatiment may withhold

. ExhibitBunderTexasRule ofCivi] Pr()c:edur~122.3(e).

You assert that Exhibit D is excepted from disclosure under section 552.101 of the
Gover!unent Code. Section 552.101 of the Government Code excepts fl.·om disclosure

- ~--- -------~'i;;fonnation consid~~:ed to-be confidentilll bylaw~eitherconstitutlo~aCstatiifoiy, -or by~--~----~--

judicial decision." Gov't Code § 552.1 0 1. This exception encompasses infonnation that
other statutes make confidential. In addition, a federal regulation enacted pursuant to
statutOly authority can provide statutOly confidentiality for purposes of section 552.101 of
the Act. See Open Records Decision No. 599 at 4 (1992). You raise section 552.101 in
conjunction with pali 24 of title 49 of the Code of Federal Regulations, which implements
the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, and
pertains to relocation assistance and real propeliy acquisition for federal and federally-
assisted programs. Section 24.9 oftitle 49 ofthe Code ofFederal Regulations states, in part:
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····-------··-----------·-ta)-Records~-'Fhe-Agency-shal1-maintain-adequate-records-of.its ..acquisition.---..------------------
and displacement activities in sufficient detail to demonstrate compliance
with this part. These records shall be retained for at least 3 years after each
owner ofa property and each person displaced fi'om the property receives the
final payment to which he or she is entitled under this part, or in accordance
with the applicable regulations ofthe Federal funding Agency, whichever is
later.

(b) Confidentiality of records. Records maintained by an Agency in
accordance with this part are confidential regarding their use as public
infonnation, unless applicable law provides otherwise.

49 C.F.R. § 24.9(a)-(b). You assert the c1.epartnlent is an. "agency" as understood by this
section. "Agency" means a federal agency, state, state agency, or a person that acquires real
propeliyor displaces a person tJ:om property. See id. § 24.2(a)(1). You state the department
is'required "to maintain adequate records of its acquisition and displacement activities in
sufficient detail to demonstrate compliance" with part 24. You represent that the infOlmation
in Exhibit D is maintained by the depaliment in accordance with part 24 of title 49 of the
Code ofFederal Regulations. Based upon your representations and our review, we agree that
Exhibit D is confidential under section 24.9(b) oftitle 49 ofthe Code ofFederal Regulations
and must be withheld under section 552.101 of the Govemment Code.

You assert the remaining infom1ation in Exhibit C that is not subject to section 552.022 is
excepted from public disclosure under section. 552.105 of the Govemment Code.
Section 552.105 excepts fTom disclosure i11fonnation relating to "appraisals or purchase price
of real or personal property for a public purpose prior to the formal award of contracts for
thepropertT" . Gov't-Code·§-S52.105(2j;···· Section 552:-105is-ctesigned-to protect-a
governmental body's planning and negotiating position with regard to particular transactions.

-See Open]{E£oras1)eCisioil~Nos.-564rf.990),35Trf982y,-]~1O{r982Tli1folmatiorlexcepte(r-------~-------

from disclosure under section 552.105 that pertains to such negotiations may be excepted
'JrQl1'tdisc;IQslll'e_sQlol1gas the t1'§.nsac;tiQl1 relatingto that in£01111ation is not cO!i1plete. see
ORD 310. But the protection otTered by section 552.105 is not limited solely to transactions
not yet finalized. This office has concluded that infom1ation about specific parcels ofland
obtained in advance ofother parcels to be acquired for the same project eould be withheld
where releaseo-fthe~iIi}onmltTorlwOUld hailn-tT1egovei~1l11eITta1ooay,-s11egotiatiiig position-·------
with respect to the remaining parcels. See ORD 564. at 2. A governmental body may
withhold infOlmation "which, if released, would impair or tend to impair [its] 'planning and
negotiating position in regard to particular transactions. '" ORD 357 at 3 (quoting Open
Records DecisionNo. 222 (1979)). The question ofwhether specific infommtion, ifpublicly
released, would impair a governmental body's planning and negotiating position with regard
to patiicular transactions is a question of fact. Accordingly, this office will accept a
governmental body's good-faith determination in this regard, unless the contrary is clearly
shown as a matter oflaw. See ORD 564.
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----
---~------

~------~-,

~---------You-statethe-department-has made a-good-faith-determination-thatth€-requestedinfonnation----~--__
relates to the appraisal or purchase price of real property that the department intends to
purchase. Further, we understand you to assert that release of the requested infonnation
would ha111.1 the depmiment's negotiating position when purchasing the property at issue.
Based on your representations and our review, we conclude the depmirnent may withhold the
remaining information in Exhibit C under section 552.105 of the Government Code.

In summary, the depmiment must release the infonnation we have marked in Exhibit C that
is subject to section 552.022(a)(3) ofthe Government Code. The depmiment may withhold·
the infonnation in Exhibit B under Texas Rule ofCiviI Procedure 192.3(e). The depmiment
must withhold Exhibit D under section 552.1 01 ofthe Government Code in conjunction with
title 49 Code ofFederal Regulations § 24.9(b). The department may withhold the remaining
information in Exhibit C under section 552.105 of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at h.t!P:/!}.vw\~.state.tx.us/openlindex or1.php,

. or call the Office of the Attorney General's Open Govermnent Hotline,. toll free,
at (877) 673-6839. Questions concerning the allovvable charges for providing public
infOlmation under the Act must be directed to the Cost Rules Administr,ator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Pam~l<lWiss~lnann

Assistant Attorney General
Open Records Division

PFW/em
~ ~- --~ ----~------ ----- - - - - --- - ~------------------------- -------- --------

Ref: ID# 380215 .

Enc. Submitted documents

c: Requestor ~.

(w/o enclosures)


