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GREG ABBOTT

May 20, 2010

Mr. Samuel D. Hawk
Assistant City Attomey
Criminal Law and Police Section
City ofDallas
1400 South Lamar
Dallas, Texas 75215

0R2010-07320

Dear Mr. Hawk:

You ask whether certain information is subject to required public _disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was

---------assigIledID# 380037-(DPtf'RequestNo. 2010:·223Ir------- -- -- --- -------- ----- --- -- --------------

The Dallas Police Department (the "depmiment") received a request for twenty-one I
---- -------categories-Ofin.fonnatiun--pertainingto-a-specified-addre.SS--fora-speCified--time--p-eriO-d~You-.-----------T

state the department has released some of the requested infonnation. You claim that some I
~-~ ofthe submitted infonnation is excepted from disclosure under sections 552.101 and 552.108 - ­

of the Government Code. We have considered the exceptions you claim and reviewed the
submitted inf6I11iation. 1

Initially, we note a pOliibnof the .submitted iIiforination, which we have marked, is not
responsive to the instant request, because it was created after the date the request was
received. The depmilnentneedliot release nonresponsive- iIifoiTnafion in response -to this

_.- . .- _. - _.... . --_. -

request, mld this lUling will not address that infonnation.

IWe aSSlill1e that the "representative sample" ofrecords submitted to tins office is uuly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). TIns open
records letter does not reach, and therefore does not authorize the wifuhoiding of, any other requested records
to the extent tI1at those records contain substantially different types of information than that submitted to fuis
office.
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Section 552.101 ofthe Govemment Code excepts £i.-om disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses the common-law right to privacy, which
protects infonnation if(1) the information contains highly intimate or embarrassing facts the
publication of which would be highly objectionable to a reasonable person, and (2) the
infonnation is not of legitimate concem to the public. See Indus. Found. v. Tex. Indus.
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of
common-law privacy, both prongs ofthis test must be met. Id. at 681-82. You have marked
the identifying infonnation oftmdercover officers as confidential pursuant to common-law
privacy and "special circumstances." You argue release of this information "would
jeopardize the safety of [department] officers and place their lives at risk," and, therefore
special circumstances exist under cOllDnon-law privacy to withhold the identities of these
officers. However, the Third Court of Appeals recently mled the "special circumstances"
exception found in past Attomey General Open Records Decisions directly conflicts with
Texas Supreme Court precedent regarding common-law privacy. Tex. Dep 't ofPub. Safety
v. Cox Tex. Newspapers, L.P. & Hearst Newspapers, L.L. C., 287 S.W. 3d 390 (Tex. App.­
Austin 2009, pet. filed). The court of appeals mled the two-part test set out in Industrial
Foundation is the "sole criteria" for detennining whether information can be withheld under
cOlllill0n-law privacy. Id.; see also Indus. Found., 540 S.W.2d at 686. Upon review ofthe
infonnation at issue, we find the infonnation you have marked is not intimate or
embarrassing. As this infonnation fails to meet the first prong ofthe Industrial Foundation
test for privacY,wefind the information at issue is not confidential under common-law

i---~---.----- _priv::l~yandJh~_d_ep~.!11~nt!11~yn_oj:}Yi!h4.9lctitu_!1c!~:r_~e2.tiQl1_j_5.2·JQl~ _

I
[

Information in the custody of a goven11llental bOdy.~t;;;;;;h;;;;at~re;;;,;;l;;;,;at;;;,;;e;";;;;s~t,;.;;o;.....;;;an;;;;;;,,,.. ~-_~f_I-
employee or officer of the govennnental body is excepted £i'om the
r~q~irements of Section 552:021 _if,underthespecific circumstances

- pertaining to tlieemployeeor officer, disclosure oftheiilfonmition would
subject the employee or officer to a substantial tln'eat ofphysical hann.

Gov'tCod~ § 552: l~LJl1Jhi~_ip§tallCe, you explail]..r.elease <2f'tl1eidel1tifyil1g il1fonnatiol1 _
_of lmdercover __ officers would _likely cause officers to _face a _threat _of imminent physical
danger. Based on your representations and our review, we find the department has
demonstrated release ofthe identifying infonnation ofundercover officers would subject the
officers to a substantial threat of physical harm. Accordingly, we have marked the
identifying information ofundercover officers that must be withheld under section 552.151
of the Govenunent Code.2

The Eighty-first Legislature recently enacted section552.151 ofthe Govennnent Code which
relates to a public employee's or officer's safety. This section provides:

----

I

I1------
I

r-~~

I

2As our lUling is dispositive, we need not address your argument to withhold tIllS infOlTIlation under
section 552.108 of the GovelTIl11ent Code.



Section 552.1 08(a)(I) ofthe Government Code excepts from disclosure "[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution ofcrime ... if ... release ofthe infonnation would interfere with the detection,
investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(I). A governmental
body claiming section 552.108 must reasonably explain how and why the release of the
requested information would interfere with law enforcement. See id. §§ 552.108(a)(1),
.301(e)(I)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state that the
remaining infonnation you have marked relates to a pending criminal investigation. Based
upon this representation, we conclude that release ofthe marked infonnation would interfere
with the detection, investigation, orprosecution ofcrime. See Houston Chronicle Publ'g Co.
v. City ofHouston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writref'd
n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests
that are present in active cases). Accordingly, we conclude that the department maywithhold
the remaining infonnation you marked under section 552.108(a)(1).
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This letter ruling is limited to the particular information at issue in tIns request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous

-deteiJI).j.iiati()llregardilig- aiiy otlierinfol111ation or-aliy othercircllmstances~ - - -- --

We note that portions of the remaining information are subject to section 552.130 of the
Govemment Code.3 Section 552.130 excepts from disclosure "infonnation [that] relates
to ... a motor vehicle operator's or driver's license or pennit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency ofthis state."4 Gov't Code

I

§ 552.130(a)(I), (2). Accordingly, the department must withhold the Texas motor vehicle I

record infonnation we have marked pursuant to section 552.130of the GovernmentCode.

~1 IIl__ S~l11Jl1J?!Y,_J1.l~_ -Qep_~:t1.!ent 11!ust_ ~itl1hold_Jl1e _info~atiQ;Q __'Y~_hClV~_ll1al"k:ed_und~r: J
-~~~i~:v~51~;r~c~:~~~ee::e:~~~~~~~~~~~)g;eo~~~:rt~::~~n~~~~~d ~:ei~~;::~~~ I

i must withhold the information we have marked under section 552.130 of the Government I
l-----------CoCle-:-The remaimng iilforiilafion must ~leasea~ ----------_-1"
1

31'he-Oftlce of the Atto111ey General willraise a-mandatory exception on behalf ofa govemmental­
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987),470
(1987).

4We note this office recently issued Open Records Decision No. 684 (2009), a previous detennination
to all gove111menta1 bodies authorizing themto withhold ten categories ofinformation, including Texas driver's
license nillnbers under section 552.130 ofthe Government Code, withoutthe necessity ofrequesting an atto111ey
general decision.

5We note thatthe remaining information contains a social security number. Section 552.147(b) ofthe
Goverlll11ent Code authorizes a gove111menta1 body to redact a living person's social security lllunber from
public release without the necessity of requesting a decision from this office illlder the Act.
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govemmental body and ofthe requestor. For more infOlmation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attomey General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

SJ~tLt-~(/
Jennifer Luttrall
Assistant Attomey General
Open Records Division

JLldls

Ret TID#380037

Ene. Submitted documents

" ~: ~~q1.l:~stor ~_~ _
. (w/o enclosures)


