
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

May 21,2010,

Mr. GregOly Alicie
Baytown Police Department
3200 North Main Street
Baytown, Texas 77521

0R2010-07329

Dear Mr. Alicie:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 380221.

The Baytown'Police Department (the "department") received a request for information
pertaining to a specified incident. You have redacted social security numbers pursuant to
section 552.147 ofthe Govemment Code.! You claim portions of the remaining submitted
information are excepted from disclosure under section 552.101 of the Govemment Code.
We have considered the exceptions you claim and reviewed the submitted information.

Initially, we niust address the department's obligations under the Act. Section 552.301 of
the Govemme11t Code describes the procedural obligations placed on a govemmental body
that receives a written request for information it wishes to withhold. Pursuant to
section 552.301(e) of the Govemment Code, the govemmental body is required to submit
to this office within fifteen business days of receiving the request (1) general written
comments stating the reasons why the stated exceptions apply that would allow the
information to be withheld, (2) a copy of the written request for information, (3) a signed
statement or sufficient evidence showing the date the govemmental body received the
written request, and (4) a copy of the specific information requested or representative

ISectiOl~ 552.147(b) of the Government Code authorizes a governmental body to redact a living
person's social s~curity nuinber from public release without the necessity of requesting a decision from this
office under the Act. See Gov't Code § 552.l47(b).
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samples, labeled to indicate which exceptions apply to which parts of the documents. See
Gov't Code § 552.301(e). In this instance, you state the department received the request for
information 011 March 4,2010. Thus, the department's fifteen-business-day deadline was
March 25, 20io. You initially submitted a copy ofthe requested information on March 18,
2010; however,
this copy contained information redacted under section 552.101 of the Gove111ment Code,
the nature ofwhich our office was unable to determine. You do not assert, nor does a review
of our records indicate, that you have been authorized to withhold this information without
seeking a rulil1g from this office. See id. § 552.301(a); Open Records Decision No. 673
(2001). Furthermore, you did not submit an unredacted copy the requested information until
May 5, 2010. Thus, we find the department failed to comply with the requirements of
section 552.301(e) in regards to a portion of the submitted inf01111ation.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the requirements of section 552.301 results in the legal presumption that the
information i~ public and must be released. Information that is presumed public must be
released unless a governmental body demonstrates a compelling reason to withhold the
information to overcome this presumption. See Gov't Code § 552.302; Siml1'lOns v.
Kuzmich, 166:S.W.3d342, 350 (Tex. App.-FortWorth2005, nopet.);Hancockv. StateBd.
ofIns., 797 S.W.2d 379,381 (Tex. App.-Austin 1990, no wl'it); see also Open Records
Decision No. :630 (1994). Normally, a compelling reason to withhold information exists
where some o.ther source of law makes the information confidential or where third-pmiy
interests are at stake. See Open Records Decision No. 150 at 2 (1977). As your claim under
section 552)01 of the Government Code can provide a compelling reason for
non-disclosure, we will address your argument under this exception for the information at
issue. We will also address the applicability ofsection 552.130 of the Gove111ment Code to
the informatign that was timely submitted.2

Section 552.101 of the Government Code excepts from public disclosure "information
considered to be confidential by law, either constitutional, statutory, or by judicial decision."
Gov't Code §?52.1 01. Section 552.101 encompasses the doctrine ofcommon-law privacy,
which excepts from public disclosure private information about an individual if the
information n) contains highly intimate or embalTassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concern
to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976).
This office has found some kinds of medical information or information indicating
disabilities oi~ specific illnesses are excepted from required public disclosure under
common-law privacy. See Open Records DecisionNos. 470 (1987) (infornlationpertaining
to illness from severe emotional and job-related stress protected by common-law

\"

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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privacy), 455' (1987) (infol111ation pertaining to prescription drugs, specific illnesses,
operations and procedures, and physical disabilities protected from disclosure).

Upon review, we agree the information you have marked is highly intimate or embalTassing
and ofno legitimate public interest. However, we note in this instance the requestor may be
the insurance provider of the individual whose private information is at issue.
Section 552.023 of the Govel11ment Code provides "[a] person or a person's authorized
representative has a special right of access, beyond the right of the general public, to
information held by a govel11mental body that relates to the person and that is protected from
public disclosure by laws intended to protect that person's privacy interests." See Gov't
Code § 552.023(a); see also id. § 552.023(b) (govel11mental body may not deny access to
person to wh6m information relates, or that person's representative, solely on the grounds
that infol111atioi1 is considered confidential by privacy principles); Open Records Decision
No. 481 at 4' (1987) (privacy theories not implicated when individual or individual's
authorized representative requests information concel11ing the individual). Thus, if this
requestor is aCting as the subject individual's authorized representative, he has a right of
access to information pertaining to that individual that would ordinarily be excepted from
disclosure under section 552.101 in conjunction with common-law privacy. Therefore, if
the requestor is acting as the authorized representative of the individual whose private
information is at issue, the depmiment may not withhold the information at issue from this
requestor on the basis of common-law privacy. Otherwise, the department must withhold
the information you have marked under section 552.101 of the Govel11ment Code in
conjunction \\T;ith common-law privacy.

Section 552.1:30 of the Govel11ment Code provides information relating to a motor vehicle
title or registr:;ttion issued by a Texas agency is excepted from public release. Gov't Code
§ 552. 130(a)(2). The information we have marked must generally be withheld under
section 552. qO. However, we note section 552.130 protects personal privacy. As such, if
the requestor is acting as the subject individual's authorized representative, the requestor has
a right of access to the marked Texas motor vehicle record information. See id. §
552.023(a), ORD 481 at 4. If the requestor is not acting as the subject individual's
authorized representative, the department must withhold the information we have marked
under section552.130 of the Govel11ment Code.3 If the requestor is acting as the subject
individual's authorized representative, the depmiment may not withhold the marked
information f~om this requestor under section 552.130.

In summary, to the extent this requestor does not have a right of access under section
552.023 of th~ Govel11ment Code, the department must withhold the information marked

3We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
authorizing all governmental bodies to withhold ten categories ofinfol'mation, including a Texas license plate
number under section 552.130 ofthe Government Code, without the necessity ofrequesting an attorney general
decision.
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under secti011'552.101 of the Govemment Code in conjunction with common-law privacy
and section 552.130 ofthe Govemment Code. The remaining information must be released.

This letter rul'ing is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Govemment Hotline, toll free,
at (877) 673..;6839. Questions concerning the allowable charges for providing public
information uilder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Sincerely,

M'~
Matt Entsminger
Assistant AttO,mey General
Open Records Division

MRE/rl

Ref: ID# 380221

Ene. SubmItted documents
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