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Dear Mr. Meitler:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 380470 (TEA PIR# 12814).

The Texas Education Agency (the "agency'}received a request for: 1) a list of educators
from two named school districts who have come under review by the State Board for
Educator Certification for disciplinary l11atters over a specified time period; 2) any
information or reports pertaining to these specified educators; and 3) any information
regarding disciplinary matters involvil1g al1mi1ed educator. VOli st~te you will release some
of the requested information to the requestor. You state you have redacted social security
numbers pursliant to section 552.147 of the Government Code.! You claim the submitted
information isexcepted from disclosure under section 552.103 ofthe Government Code. We
have considered the exception you claim and reviewed the submitted information.

Initially, you inform us that the agency asked the requestor to clarify categories one and two
ofhis request. ,We note that a govemmental body may communicate with a requestor for the

'Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person's social security number from public release without the necessity of requesting a decision from this
office. See Gov'tCode § 552.147(b). .- . .
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purpose ofclarifying or narrowing a request for infol111ation. See Gov't Code § 552.222(b).
How.ever, a governmental body must make a good faith effort to relate a request for
information held by the governmental body. See Open Records Decision No. 561 at 8
(1990). In this instance, we assume the agency has made a good faith effort to relate the
request to information in the agency's possession. You state the agency has not received a
response to its request for clarification. Accordingly, we find the agency has no obligation
at this time to .release any information that may be responsive to the categories ofthe request
for which it h8:s not received clarification. However, ifthe requestor responds to the request
for clarification, the agency must seek a ruling £:om this office before withholding any
responsive information from the requestor.

You claim th~ submitted inforn1ation is excepted from disclosure under section 552.103 of
the Government Code, which provides in part:

(a) Information is excepted from [required public disclosure] if it is
inforniation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
persOIi's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officd or employee of a governmental body is excepted from disclosure
under: Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the information.

Gov't Code § 552.103(a), (c). The agency has the burden of providing relevant facts and
documents to, show that the section 552.103(a) exception is applicable in a particular
situation. Th~ test for meeting this burden is a showing that (1) litigation was pending or
reasonably anticipated on the date of the receipt of the request for information and (2) the
information at. issue is related to the pending or anticipated litigation. Univ. ofTex. Law Seh.
v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard v.
Houston PostCo., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writ refd
n.r.e.); Open Records Decision No. 551 at 4 (1990). The agency must m'eet both prongs of
this test for information to be excepted under section 552.103(a).

To establish that litigation is reasonably anticipated, a governmental body must provide this
office "concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture." ppen Records Decision No. 452 at 4 (1986). In the context of anticipated
litigation in which the governmental body is the prospective plaintiff, the concrete evidence
must at least' reflect that litigation is "realistically contemplated." See Open Records
Decision No. 518 at 5 (1989); see also Attorney General Opinion MW-575 (1982) (finding
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that investigatory file may be withheld from disclosure if governmental body attorney
determines that it should be withheld pursuant to section 552.103 and that litigation is
"reasonably likely to result"). Whether litigation is reasonably anticipated must be
determined on a case-by-case basis. See ORD 452 at 4.

You inform uS the submitted infomlation is related to an open investigation of allegations
that an educator engaged in inappropriate conduct. You state the alleged misconduct may
require the agency to file a petition for sanctions against the educator pursuant to provisions
of the Education Code and title 19 of the Texas Administrative Code. See Educ. Code
§§ 21.031(a) (the agency shall regulate and oversee standards of conduct of public school
educators), 21.041 (b) (the agency shall propose rules providing for disciplinary
proceedings);,19 T.A.c. §§ 247.2, 249.15(c). You explain if the educator files an answer
to the petition, the matter will be referred to the State Office ofAdministrative Hearings for
a contested case proceeding. See id. § 249.18. You state such proceedings are governed by
the Administrative Procedure Act (the "APA"), chapter 2001 ofthe Government Code. See
Educ. Code § 21.041(b)(7); 19 T.A.C. § 249.4(a)(1); Open Records DecisionNo. 588 (1991)
(contested ca$e under APA constitutes litigation for purposes of statutory predecessor to
Gov't Code §552.103). Based on your representations and our review, we determine the
agency reasonably anticipated litigation on the date it received the request for information.
Furthermore, you explain the submitted information was compiled for the purpose of
investigating the alleged educator misconduct. Upon review ofthe submitted information,
we agree the information relates to the anticipated litigation. We therefore conclude the
agency may withhold the submitted information under section 552.103 ofthe Government
Code.

;

We note, however, that once information has been obtained by all parties to the anticipated
litigation thro'ugh discovery or otherwise, no section 552.1 03(a) interest exists with respect
to that information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus,
information tLiat has either been obtained from or provided to the opposing party in the
anticipated litigation is not excepted from disclosure under section 552.1 03(a), and it must
be disclosed. Further, the applicability of section 552.103(a) ends when the litigation has
concluded or i~ no longer reasonably anticipated. Attomey General Opinion MW-575 at 2;
Open Records Decision Nos. 350 at 3 (1982),349 at 2.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determinationregarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilitie,s, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-,6839. Questions concerning the allowable charges for providing public
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information Ullder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Adam Leiber
Assistant Attorney General
Open Records Division

ACL/rl

Ref: ID# 380470

Ene. Submitted documents

cc: Reque(stor
(w/o ehclosures)


