
ATTORNEY GENERAL OF TEXAS

G REG A B B.O T T

May 25,2010

Ms. P. Armstrong
Assistant City Attomey
Criminal Law and Police Division
City ofDallas
1400 South Lamar
Dallas, Texas 75215

Dear Ms. Armstrong:
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" \' ... 1 '

0R2010-07542

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 380745 (DPD ORR 2010-1615).

The Dallas Police Depmiment (the "department") received a request for all information
peliaining to a specified address for the last five years. You claim pOliions ofthe submitted
incident reports are excepted from disclosure under sections 552.101 and 552.130 of the
Govenunent Code. We have considered the .. exceptions you claim· and reviewed the
submitted representative smnple ofinfonnatiQn. 1

. .

Initially, we must address the department's obligations under the Act. Section 552.301
describes the procedural obligations placed on agbvell11TIentalbody that receives a written
request for infonnation it wishesto withhold. Pursuant to section 552.301(b) of the
Government Code, the governmental body must request a lUling fl.-om tIns office and state
the exceptions to disclosure that apply within ten business days after receiving the request.
See Gov't Code § 552.301(b). Pursumlt to section 552.301(e) ofthe Govell11nent Code, the
govell11nental body is required to submit to this office within fifteen business days of
receiving the request (1) general written C01111nents stating the reasons why the stated

IWe assume the "representative sample" of records submitted to this office is nuly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open records
letter does not reach, and, therefore, does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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exceptions apply that would allow the infol1nation to be withheld, (2) a copy of the written
request for information, (3) a signed statement or sufficient evidence showing the date the
gove111111ental body received the written request, and (4) a copy of the specific information
requested or representative samples, labeled to indicate which exceptions apply to which
parts of the documents. See id. § 552.301(e). In this instance, you state the department
received the request for information on February 17, 2010. You did not, however, request
a ruling from this office or submit a copy ofthe infol1nation requested lUltil March 23, 2010.
Thus, we find the department failed to comply with the requirements of section 552.301.

Pursuant to section 552.302 of the Gove111ment Code, a gove111111ental body's failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested information is public and must be released unless a compelling reason exists to
withhold the infol1nation from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342,350 (Tex. App.-Fort WOlih 2005, no pet.); Hancockv. StateBd. afIns., 797
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (gove111111ental body must make
compelling demonstration to overcome presumption of ope1111ess pursuant to statutory
predecessor to section 552.302); see also Open Records DecisionNo. 630 (1994). Generally,
a compelling reason to withhold information exists where some other source of law makes
the infol1nation confidential or where third party interests are at stake. Open Records
Decision No. 150 at 2 (1977). Because sections 552.101 and 552.130 of the Gove111111ent
Code can provide compelling reasons to withhold infOlmation, we will consider whether or
not any ofthe submitted infol1nation is excepted from disclosure under the Act.

Section 552.101 ofthe Gove111111ent Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses the doctrine ofcommon-law privacy, which
protects information if it (1) contains highly intimate or embarrassing facts, the publication
ofwhich would be highly objectionable to a reasonable person, and (2) is not oflegitimate
conce111 to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability ofcommon-law privacy, both prongs ofthis
test must be established. Id. at 681-82. A compilation ofan individual's criminal history is
highly embarrassing information, the publication ofwhich would be highly objectionable to
a reasonable person. Cf U S. Dep't ofJustice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual's privacy
interest, court recognized distinction between public records found in comihouse files and
local police stations and compiled slUnmary of inf01111atiOll and noted that individual has
significant privacy interest in compilation of one's criminal history). Moreover, we find a
compilation of a private citizen's criminal history is generally not oflegitimate conce111 to
the public. You have marked criminal history infOlmation in the submitted incident reports
you claim is protected by com1110n-Iaw privacy. The information you have marked pertains
to the arrestees listed in the reports. Upon review, we find some ofthe information you seek
to withhold consists of an individual's compiled criminal history to which there is no
legitimate public interest. Therefore, the depaliment must withhold tIns infol1nation, wInch
we have marked, lUlder section 552.101 of the Gove111111ent Code in conjunction with
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common-law privacy. The remaining criminal histOly information you seek to withhold
pertains to the arrestees' prior convictions for the same or similar offenses at issue in the
submitted reports. Although tIns infonnation may be highly intimate or embarrassing, we
find there is a legitimate public interest in tIns information because it relates to alleged
repeated similar criminal behavior. See Lowe v. Hearst Communications, Inc., 487
F.3d 246,250 (5th Cir. 2007) (noting a "legitimate public interest in facts tending to support
an allegation ofcriminal activity" (citing Cinel v. Connick, 15 F.3d 1338,1345-46 (1994».
Thus, we find you have failed to demonstrate the applicability ofcommon-law privacy to the
remaiInng infonnation you seek to withhold. Consequently, the department may not
withhold tIns infon11ation under section 552.101 of the Government Code in conjunction
with common-law privacy. As you have claimed no other exceptions to disclosure for this
infon11ation, it must be released.

You also seek to withhold under cOlmnon-law privacy and "special circumstances" the
names and identification numbers ofundercover officers you have marked in the remaining
information. However, the Third Court of Appeals recently ruled the "special
circumstances" exception found in past Attorney General Open Records Decisions directly
conflicts with Texas Supreme Court precedent regarding common-law privacy. Tex. Dep 't
ofPub. Safetyv. Cox Tex. Newspapers, L.P. & Hearst Newspapers, L.L.c., 287 S.W. 3d390
(Tex. App.-Austin2009, pet. filed). The court ofappeals ruled the two-part test set out in
Industrial Foundation is the "sole criteria" for determining whether infOlmation can be
withheld undercOlmnon-lawprivacy. Id.; see also Indus. Found., 540 S.W.2dat686. In tIns
instance, the information at issue consists ofundercover officers' names and identification
numbers. Upon review, we find this infonnation is not highly intimate or embarrassing. As
this infonnation fails to meet the first prong ofthe Industrial Foundation test for privacy, we
find the marked names and identification numbers are not confidential under common-law
privacy and the department maynot withhold them under section 552.1 01ofthe Government
Code.

The Eighty-first Legislature enacted section 552.151 ofthe GovenU11ent Code, which relates
to a public employee's or officer's safety.2 This section provides:

Infonnation in the custody of a govennnental body that relates to an
employee or officer of the governmental body is excepted from the
requirements of Section 552.021 if, tmder the specific circumstances
pertaining to the employee or officer, disclosure of the infonnation would
subject the employee or officer to a substantial threat ofphysical han11.

Gov't Code § 552.151. You state the release ofthe marked undercover officers' names and
identification numbers would jeopardize their safety. Therefore, we find the department has

2The Office of the Attomey General will raise a mandatory exception on behalf of a goverl1l11enta1
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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demonstrated release of the undercover officers' identifying information would subject the
officers to a substantial threat ofphysical harm. Accordingly, we conclude the department
must withhold the marked undercover officers' names and identification numbers under
section 552.151 ofthe Govenllnent Code.

You seek to withhold the Texas identification card numbers and types you have marked in
the remaining infonnation. Section 552.130 ofthe Government Code provides infonnation
relating to a personal identification document issued by a Texas agency is excepted from
public release. ld. § 552. 130(a)(3). Thus, the department must withhold the marked
identification card information lmder section 552.130 of the Govenllnent Code.

In suminary, the department must withhold the criminal history information we have marked
lmder section 552.101 of the Govemment Code iIi conjunction with common-law privacy;
the lmdercover officers' names and identification numbers you have marked under
section 552.151 ofthe Govenunent Code; and the Texas identification card infonnation you
have marked lmder section 552.130 of the Government Code. The remaining information
must be released.3

This letter mling is limited to the paliicular information at issue in this request alld limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information conceming those rights alld
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Sincerely,

Leah B. Wingerson
Assistallt Attomey General
Open Records Division

LBW/dls

3We note the remaining information includes social security numbers. Section 552.l47(b) of the
Govel11ment Code authorizes a governmental body to redact a living person's social security number from
public release without the necessity ofrequesting a decision from this office under the Act.
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Ref: ID# 380745

Ene. Submitted documents

c: Requestor
(w/o enclosures)


