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May 25,2010'

Mr. Charles vVallace
Office of the City Attorney
City of New Braunfels
P.O. Box 311747
New Braunfels, Texas 78131-1747

Dear Mr. Wallace:

'I.'

0R2010-07560

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 380624.

'"The City of New Braunfels (the "city") received a request for personnel files regarding a
named former, city police officer. You state you have released some information to the
requestor. You claim the submitted infonmition is not responsive to the request and, in the
alternative, claim portions ofthe submitted iiifornlation are excepted from disclosure uhder
sections 552.101 and 552.107 of the Government Code. We have considered your
arguments and reviewed the submitted information.

Initially, we address the city's assertion that thesnbmitted information is not responsive to
the present request for information because the submitted information "does not address or
provide any basis for the separation, resignation, or termination of [the officer or] address
any of the other matters described in the request for information." In her request for
information, tl?e requestor seeks "personnel/employment/HRIsupervisor files [relating to the
officer] including, but not limited to: disciplinary actions, complaints, reprimands,
termination o~employment, etc." Based on our review, we find the submitted information
relates to the officer. Accordingly, we conclude the submitted information is responsive to
the request. Thus, we will consider your arguments against disclosure under the Act.

Section 552.1p7(1) of the Government Code protects information coming within the
attorney-client privilege. When asserting the attomey-clientprivi1ege, a governmental body
has the burden'ofproviding the necessary facts to demonstrate the elements ofthe privilege
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in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002).
First, a govenimental body must demonstrate that the information constitutes ordocuments
a communication. [d. at 7. Second, the conummication must have been made "for the
purpose offacilitating the rendition ofprofessional legal services" to the client governmental
body. TEX. R. EVID. 503(b)(1). The privilege does not apply when an attorney or
representative is involved in some capacity other than that of providing or facilitating
professional legal services to the client governmental body. In re Tex. Farmers Ins.
Exch., 990 S.W.2d337, 340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client
privilege does not apply if attorney acting in a capacity other than that of attorney). Third,
the privilege applies only to communications between or among clients, client
representatives, lawyers, and lawyer representatives. TEX. R. EVID. 503(b)(1). Thus, a
governmental:body must inform this office ofthe identities and capacities ofthe individuals
to whom each' communication at issue has been made. Lastly, the attorney-client privilege
applies only to a confidential conummication, id. 503(b)(1), meaning it was "not intended
to be disclosed to third persons other than those to whom disclosure is made in furtherance
ofthe renditio~lofprofessional legal services to the client or those reasonably necessary for
the transmissipn of the communication." Id. 503(a)(5). Whether a communication meets
this definition, depends on the intent ofthe parties involved at the time the information was
communicated. Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, no
pet.). More6:ver, because the client may elect to waive the privilege at any time, a
governmental, body must explain that the confidentiality of a communication has been
maintained. ,Section 552.107(1) generally excepts an entire communication that is
demonstratedto be protected by the attorney-client privilege unless otherwise waived by the
governmentaLbody. See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege
extends to entire communication, including facts contained therein).

You state the submitted information consists ofcommunications between city employees and
assistant city attorneys in connection with the rendition ofprofessional legal services to the
city. You further state these communications were intended to remain confidential and the
confidentiality of the conummications has been maintained. Based on your representations
and our review, we agree a portion Of the submitted information constitutes privileged
attorney-client communications. Therefore, the city may withhold these communications,
which we hav:e marked; under section 552.107 of the Government Code. However, the
remaining d09uments either do not consist of conummications, consist of communications
with non-privileged parties, or consist of communications with parties you do not identify.
Therefore, tIle city may not withhold any of the remaining information under
section 552.107.

Section 552.101 of the Government Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses the doctrine ofcommon-law privacy, which
protects information ifit (1) contains highly intimate or embarrassing facts, the publication
of which wou~d be highly objectionable to a reasonable person, and (2) is not oflegitimate
concern to the: public. Indus. Found. v. Tex. Indus. Accident Ed., 540 S.W.2d 668, 685
(Tex. 1976). ;This office has found that personal financial infonnation not relating to a
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financial transaction between an individual and a govemmental body is generally protected
by common-law privacy. See Open Records Decision Nos. 600 (1992) (employee's
designation o,f retirement beneficiary, choice of insurance carrier, election of optional
coverages, direct deposit authorization, f01111S allowing employee to allocate pretax
compensatiOIl to group insurance, health care or dependent care), 545 (1990) (deferred
compensation information, participation in voluntary investment program, election of
optional insur.ance coverage, mortgage payments, assets, bills, and credit history), Upon
review, we agree a portion ofthe remaining information is highly intimate or embarrassing
and not of legitimate public concem. Therefore, the city must withhold this infoll11ation,
which we have marked, under section 552.101 of the Govemment Code pursuant to
common-law.privacy, However, the remaining information is not intimate or embarrassing.
Thus, the city may not withhold any of the remaining information under common-law
pnvacy,

We note a portion of the remaining information may be subject to section 552.117 of the
Govemment Code. I Section 552.117(a)(2) ofthe Government Code excepts from disclosure
the home address, home telephone number, social security number, and family member
infom1ation ofa peace officer, as defined by article 2.12 ofthe Code ofCriminal Procedure.
See Gov't Code § 552.117(a)(2); Open Records Decision No. 622 (1994). In this case, it is
unclear whetlier the individual whose personal information is at issue is currently a licensed
peace officer as defined by article 2.12 ofthe Code ofCriminal Procedure. Therefore, to the
extent the indIvidual at issue is a licensed peace officer as defined by article 2.12, the city
must withhold the information we have marked under section 552.117(a)(2) of the
Govemment Code.

If the individual at issue is not a licensed peace officer, then the personal information may
be excepted tll'lder section 552.117(a)(1) of the Govemment Code. Section 552. 117(a)(1)

\

excepts from disclosure the home addresses and telephone numbers, social security numbers,
and family member information of cutTent or former officials or employees of a·
govemmental,; body who request that this information be kept confidential under
section 552.024 of the Govemment Code. Gov't Code § 552.117(a)(1). Whether a
pmiicular piece ofinformation is protected by section 552.117(a)(I) must be determined at
the time the ryquest for it is made. See Open Records Decision No. 530 at 5 (1989). The
city may onlywithholdinfom1ation under section 552. 117(a)(1) if the individual at issue
elected confidentiality under section 552.024 prior to the date on which the request for this
information was made. Therefore, if the individual at issue is not a licensed peace officer
and timely ele'cted to keep his personal information confidential, the city must withhold the

'The O~fice of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinadly will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987),
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marked information under section 552.117(a)(1). Otherwise, this information may not be
withheld und~r section 552.117.2

In summary, the city may withhold the privileged attorney-client communications we have
marked under section 552.107 of the Government Code. The city must withhold the
information we have marked under section 552.101 ofthe Govemment Code in conjunction
with commori-law privacy. The city must withhold the personal information we have
marked under section 552.117(a)(2) of the Government Code, to the extent the individual
whose information is at issue is a licensed peace officer. Ifthe individual whose information
is at issue is hot a licensed peace officer, the city must withhold this information under
section 552.117(a)(1), provided the individual timely elected to keep his personal
information confidential. The remaining information must be released.

This letter ruling is limited to the pmiicular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination,regarding any other information or any other circumstances.

This ruling tilggers important deadlines regarding the rights and responsibilities of the
govemmentalbody and ofthe requestor. For more information conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Government Hotline, toll free,
at (877) 673~,6839. Questions conceming the allowable charges for providing public
information under the Actmust be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Mack T. Hardson
Assistant Att9tney General
Open Records Division

MTH/rl

Ref: ID# 380624

Ene. Subm~tted documents

c: Requestor
(w/o ehclosures)

2 Regardless of the applicability of section 552.117, section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person's social security number from public release without
the necessity ofi'equesting a decision from this office under the Act. Gov't Code § 552.147(b).


