GREG ABBOTT

May 25, 2010/

Mr. Kipling D. Giles
Senior Counsel

Legal Services Division
CPS Energy -

P.O. Box 1771 o
* San Antonio, Texas 78296

OR2010-07563
Dear Mr. Giles:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 380504.

The City Public Service Board of the City of San Antonio d/b/a CPS Energy (“CPS”)
received a request for documentation and records pertaining to specified bonds that are
referenced in specified official statements. You state you will release most of the requested
information to the requestor. You claim that a portion of the submitted information is
excepted from disclosure under section 552.107 of the Government Code.! Although you
take no position with respect to the remaining submitted information, you state that release
of the remaining submitted information may implicate the proprietary interests of third
parties. Accordingly, you state, and provide documentation showing, that you notified the
third parties of the request for information and of their right to submit arguments to this

1 Although you raise section 552.101 of the Government Code in conjunction with Rule 503 of the
Texas Rules of Evidence, this office has concluded that section 552.101 does not encompass discovery
privileges. See Open Records Decision Nos. 676 at 1-2 (2002), 575 at 2 (1990). You also claim this information
is protected under the attorney-client privilege based on Texas Rule of Evidence 503. In this instance, however,
the information is properly addressed here under section 552.107, rather than rule 503. ORD 676 at 3.

PosT OFFICE BOX 12548, AusTIN, TEXAS 78711-2548 TEL:(512)463-2100 wWWW.OAG.STATE.TX.US
. An Equal Employment Opportunity Employer - Printed on Recycled Paper




Mr. Kipling D. Giles - Page 2

office as to why their information should not be released.? See Gov’t Code § 552.305(d); see
also Open Records Decision No. 542 (1990) (statutory predecessor to section 552.305
permits governmental body to rely on interested third party to raise and explain applicability
of exception in the Act in certain circumstances). We have considered the exception you
claim and reviewed the submitted information.

We note an interested third party is allowed ten business days after the date of its receipt of
the governmental body’s notice under section 552.305(d) to submit its reasons, if any, as to

why information relating to that party should be withheld from public disclosure. See Gov’t

Code § 552.305(d)(2)(B). As of the date of this letter, none of the interested third parties

have submitted to this office reasons explaining why their information should not be .
released. Therefore, these third parties have provided us with no basis to conclude that they
have protected proprietary interests in the submitted information, and the city may not
withhold any portion of the submitted information on that basis. See Open Records Decision
Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial information, party
must show by specific factual evidence, not conclusory or generalized allegations, that
release of requested information would cause that party substantial competitive harm), 552
at 5 (1990) (party must establish prima facie case that information is trade secret), 542 at 3 .
(1990).

Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental body
has the burden of providing the necessary facts to demonstrate the elements of the privilege
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7-(2002).
First, a govern}nental body must demonstrate that the information constitutes or documents
a communication. Id. at 7. Second, the communication must have been made “for the
purpose of facilitating the rendition of professional legal services” to the client governmental
body. TEX. R. EvID. 503(b)(1). The privilege does not apply when an attorney or
representativd is involved in some capacity other than that of providing or facilitating
professional legal services to the client governmental body. In re Tex. Farmers Ins.
Exch.,990S.W.2d 337,340 (Tex. App.—Texarkana 1999, orig. proceeding) (attorney-client
privilege does not apply if attorney acting in a capacity other than that of attorney).
Governmental attorneys often act in capacities other than that of professional legal counsel,
such as administrators, investigators, or managers. Thus, the mere fact that a communication
involves an attorney for the government does not demonstrate this element. Third, the
privilege applies only to communications between or among clients, client representatives,

*The interested third parties are: A.G. Edwards & Sons; Friedman, Luzzatto & Co.; Goldman, Sachs
& Co.; George K. Baum & Company; J.P. Morgan Securities, Inc.; Lehman Brothers; Merrill Lynch & Co.;
Apex Pryor Securities, Inc.; Morgan Keegan & Co.; Morgan Stanley Dean Witter; PaineWebber Incorporated,;
Raymond James’ & Associates Inc.; Salomon Smith Barney; SBK-Brooks Investment Corp.; Southwest
Securities Incorporated; The Chapman Company; U.S. Bancorp Piper Jaffray; William R. Hough & Co,;
William E. Simon & Sons; Bear, Sterns & Co., Inc.; Coastal Securities; E-Bond Trade; and First Southwest
Company.
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lawyers, and lawyer representatives. TEX. R. EVID. 503(b)(1). Thus, a governmental body
must inform this office of the identities and capacities of the individuals to whom each
communication at issue has been made. Lastly, the attorney-client privilege applies only to
a confidential communication, id., meaning it was “not intended to be disclosed to third
persons other than those to whom disclosure is made in furtherance of the rendition of
professional legal services to the client or those reasonably necessary for the transmission
of the communication.” Id. 503(a)(5).

Whether a communication meets this definition depends on the intent of the parties involved
at the time the information was communicated. Osborne v. Johnson, 954 S.W.2d 180, 184
(Tex. App.—Waco 1997, no pet.). Moreover, because the client may elect to waive the
privilege at any time, a governmental body must explain that the confidentiality of a
communication has been maintained. Section 552.107(1) generally excepts an entire
communication that is demonstrated to be protected by the attorney-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

You assert that Exhibit A consists of confidential communications between CPS executives
and employees, CPS’s service provider, and CPS’s external legal counsel. You indicate the ¢
communications were made in furtherance of the rendition of professional legal services, and
that the confidentiality of these communications has been maintained. You have also
identified all parties to the communications. Based on your representations and our review
of the information at issue, we agree that Exhibit A consists of privileged attorney-client
communications that CPS may withhold under section 552.107 of the Government Code.

We note that portions of Exhibit B appear to be protected by copyright. A custodian of
public records must comply with the copyright law and is not required to furnish copies of
records that are copyrighted. Attorney General Opinion JM-672 (1987). A governmental
body must alIow inspection of copyrighted materials unless an exception applies to the
information. /d. If a member of the public wishes to make copies of copyrighted materials,
the person must do so unassisted by the governmental body. In making copies, the member
of the public assumes the duty of compliance with the copyright law and the risk of a
copyright infringement suit. See Open Records Decision No. 550 (1990).

In summary, CPS may withhold Exhibit A under section 552. 107 of the Government Code.
CPS must release Exhibit B to the requestor, but any information that is protected by
copyright may only be released in accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as‘presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
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responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of

the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Adam Leiber

Assistant Attorney General
Open Records Division
ACL/

Ref:  ID# 380504

Enc. Submitted documents

cc: Requestor
(w/o enclosures)

c: Mzr. Barry Friedman
Friedman, Luzzatto & Co.

14755 Preston Road, Suite 424

Dallas, Texas 75240
(w/o enclosures)

Mr. Eugene Devlin
Goldman, Sachs & Co.

85 Broad Street, 24" Floor
New York, New York 10004
(w/o enclosures)

Mr. Richard Ramirez

J.P. Morgan Securities Inc.
707 Travis Street, 9" Floor
Houston, Texas 77002
(w/o enclosures)

Ms. Nora Chavez-Barrera

A.G. Edwards & Sons

301 South Congress Avenue, Suite 135
Austin, Texas 78701

(w/o enclosures)

Mr. Richard Fontane

George K. Baum & Company

717 Seventeenth Street, Suite 2500
Denver, Colorado 80202

(w/o enclosures)

Mr. John Daniel

Lehman Brothers

3 World Financial Center
New York, New York 10285
(w/o enclosures) - ‘
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Mr. Leonard Jones

Apex Pryor Securities, Inc.
333 Clay Street, Suite 1310
Houston, Texas 77002
(w/o enclosures)

Mr. Thomas Oppenheim
Morgan Keegan & Co.

5956 Sherry Lane, Suite 1900
Dallas, Texas 75225

(w/o enclosures)

Mr. Worth Blackwell
Raymond James & Associates
P.O. Box 12749

St. Petersburg, Florida 37333
(w/o enclosures)

Mr. Jorge Garza

Salomon Smith Barney

200 Crescent Court, Suite 1200
Dallas, Texas 75201

(w/o enclosures)

Mr. Steve Elliot

Southwest Securities Incorporated
711 Navarro, Suite 490

San Antonio, Texas 78205

(w/o enclosures)

Mr. J..Dale Lehman

U.S. Bancorp Piper Jaffray
1100 Louisiana, Suite 4730
Houston, Texas 77002
(w/o enclosures)

Mr. John Clark

William E. Simon & Sons
666 5" Avenue, 37" Floor
New York, New York 10103
(w/o enclosures)

Mr. Brian Middlebrook

Merrill Lynch & Co.

4 World Financial Center, 9" Fl,
North Tower

New York, New York 10080
(w/o enclosures)

Mr. Barry Adair

Morgan Stanley Dean Witter

6300 Bridge Point Parkway, Suite 125
Austin, Texas 78730

(w/o enclosures)

Mr. Frank Farley

PaineWebber Incorporated

1285 Avenue of the Americas, 15" Floor
New York, New York 10019

(w/o enclosures)

Mzr. Robbi Jones

SBK-Brooks Investment Corp.
440 Louisiana, Suite 900
Houston, Texas 77002

(w/o enclosures)

Mr. Riley Simmons II

The Chapman Company

3102 Oak Lawn Avenue, Suite 700
Dallas, Texas 75219

(w/o enclosures)

Mr. Mel Schonhorst

William R. Hough & Co.

14901 Quorum Place, Suite 425
Dallas, Texas 75240

(w/o enclosures)

Mr. Jodie Jiles

Bear, Stearns & Co., Inc.

4400 Post Oak Parkway, Suite 1970
Houston, Texas 77027

(w/o enclosures)
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Mr. Raul Villasenor

First Southwest Company
711 Navarro, Suite 320
San Antonio, Texas 78205
(w/o enclosures)

Mzr. Jorge Rodriquez

Coastal Securities

909 Northeast Loop 410, Suite 300
San Antonio, Texas 78209

(w/o enclosures)

Ms. Cheryl Hines

E-Bond Trade

2033 North Main Street, Suite 660
Walnut Creek, California 94596
(w/o enclosures)




