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Ms. Ashley Allen
Staff Attorney- Administrative Law Section
Legal Services Division
Texas General Land Office
P.O. Box 12873
Austin, Texas 78701-2873

0R2010-07573

Dear Ms. Allen:
,',,'

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 380560.

The Texas General Land Office (the "GLO") received a request for "all the sand source
studies and surveys HDR did for the GLO.,,1 You claim the submitted information is
excepted from disclosure under sections 552.101 and 552.104 ofthe Government Code. You
also state the release ofthe submitted information may implicate the proprietary interests of
third parties. Accordingly, you state that you have notified the affected third parties of the
request and of their right to submit arguments stating why their information should not be
released. See Gov't Code § 552.305(d); see also Open Records Decision No. 542 (1990)
(determining that statutorypredecessor to section 552.305 permits governmental bodyto rely
on interested third party to raise and explain applicability of exception to disclosure under
the Act in certain circumstances). We have considered your arguments and reviewed the
submitted information.2

Initially, we address your statement that some of the requested information is available on
the GLO's website. We note that section 552.228 of the Government Code requires a

lWe note the GLO sought and received clarification of the information requested. See Gov't
Code § 552.222 (ifrequest for infonn.ation is unclear, governmental body may ask requestor to clarify request).

2We assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of infonnation than that submitted to this
office.
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governmental body to provide a requestor with a: "suitable copy" of requested public
information. Gov't Code § 552.228(a). We also note that "[a] public information officer
does not fulfill his or her duty under the Act by simply referring a requestor to a
governmental body's website for requested public information." Open Records Decision
No. 682 at 7 (2005). Instead, section 552.221 of the Government Code requires a
governmental body "to either provide the information for inspection or duplication in its
offices or to send copies ofthe information by first class United States mail." Id.; see Gov't
Code § 552.221 (b). Thus, the GLO must provide access to or copies of the responsive
information you state is on the GLO's website to the requestor; however, we note that a
requestor may agree to accept information on a governmental body's website in fulfillment
of a request forinformation under the Act. See ORD 682 at 7.

An interested third party is allowed ten business days from the date of its receipt of the
governmental body's notice under section 552.305 of the Government Code to submit its
reasons, if any, as to why information relating to the third party should not be released. See
Gov't Code § 552.305(d)(2)(B). As of the date of this decision, this office has received no
correspondence. from any of the third parties. Therefore, because none of the third parties
has demonstrated that any of the information at issue is proprietary for the purposes ofthe
Act, the GLO may not withhold any of the submitted information on that basis. See·
id. § 552.110(a)-(b); Open Records Decision Nos. 552 at 5 (1990), 661 at 5-6 (1999).

Section 552.104 of the Government Code excepts from required public disclosure
"information that, ifreleased, would give advantage to a competitor or bidder." Gov't Code
§ 552.104. This exception protects a governmental body's interests in connection with
competitive bidding and in certain other competitive situations. See Open Records Decision
No. 593 (1991) (construing statutory predecessor). This office has held that a governmental
body may seek protection as a competitor in the marketplace under section 552.104 and avail
itselfofthe "competitive advantage" aspect ofthis exception ifit can satisfy two criteria. See
id. First, the governmental body must demonstrate that it has specific marketplace interests.
See id. at 3. Second, the governmental body must demonstrate a specific threat of actual or
potential harm to its interests in a particular competitive situation. See id. at 5. Thus, the
question of whether the release of particular information will harm a governmental body's
legitimate interests as a competitor in a marketplace depends on the sufficiency of the
governmental body's demonstration of the prospect of specific harm to its marketplace
interests in a particular competitive situation. See id. at 10. A general allegation ofa remote
possibility of harm is not sufficient. See Open Records Decision No. 514 at 2 (1988).

You state that the GLO has specific marketplace interests in the submitted information. You
inform us that the submitted information consists of sand source studies contracted by the
GLO to identify sand sources to be used in the GLO's coastal programs. You explain that
once suitable sand sources are found, the GLO will permit and purchase the sand to be used
to restore and maintain Texas beaches and in other GLO projects. You additionally state that
beach quality sand is a scarce resource, that the GLO has spent significant funds to determine
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the location of sources of beach quality sand, and that if GLO competitors are able to
determine the Ideation ofthese sources by obtaining the information at issue, the GLO would
be placed at a severe competitive disadvantage when negotiating with the owners ofthe sand.
Based on your representations and our review, we find you have sufficiently demonstrated
that the GLO has specific marketplace interests in this instance and that release of the
submitted information would harm. the GLO in a specific competitive situation.
See ORD 593. Therefore, we conclude the GLO may withhold the submitted information
under section 552.104 of the Government Code.3

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information uncler the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerey,~

Jonathan Miles
Assistant Attorney General
Open Records Division

JM/jb

Ref: ID# 380560

Ene. Submitted documents

c: Requestor
(w/o enclosures)

3As our ruling is dispositive, we need not address the remaining argument against disclosure.


