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May 25, 2010

Mr. Mark Sokolow
City Attomey
City of Georgetown
P.O. Box 409
Georgetown, Texas 78627-0409

0R2010-07575

Dear Mr. Sokolow:

You ask whether certain infonnation is subject to required public disclosure under the
Public InfonnationAct (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 380578.

The City of Georgetown (the "city") received a request for copies of checks made payable
to a named citycotmcil member. 1 You claim that the requested infonnation is excepted from
disclosure tmder sections 552.101, 552.102, and552.136 ofthe Government Code. Wehave
considered the exceptions you claim and reviewed the submitted infonnation.

Initially, we note that you have only submitted three checks for our review. Thus, to the
extent any additional responsive infonnation existed when the present request was received,
we assume it has been released: .If such infonnati0l1 has' not beell released, then it must be
releC;lsed at tIllS time. See Gov't Code §§ 552.301(a), .~02; see also Open Records Decision
No. 664 (2000) (if govemmental body concludes that no exceptions apply to requested
infonnation, it must release infonnation as soon as possible).

Next, we must address the city's procedural obligations under the Act. Section 552.301
describes the procedural obligations placed on a governmental body that receives a written
request for infOlmation it wishes to withhold. Pursuant to section 552.301(e) of the
Govemment Code, a govemmental body is required to submit to this office witilln fifteen
business days ofreceiving an open records request: (1) general written comments stating the

lAs you failed to submit a copy ofthe request for information, we take our description :6:omyour brief.
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reasons why the stated exceptions apply that would allow the infonnation to be withheld,
(2) a copy ofthe written request for infonuation, (3) a signed statement or sufficient evidence
showing the date the gove111mental body received the written request, and (4) a copy ofthe
specific infonuation requested or representative samples, labeled to indicate which
exceptions apply to which parts of the documents. Id. § 552.301 (e)(1)(A)-(D). In tIns
instance, you state the cityreceived the request for infonuation on March 5, 2010. However,
as of the date of tIns letter, you have failed to submit a copy of the written request for
infonuation. Consequently, we find the city failed to comply with the requirements of
section 552.301 in requesting tIns decision from our office.

Pursuant to section 552.302 of the Gove111ment Code, a govemmental body's failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested infonuation is public and must be released unless a compelling reason exists to
withhold the infonuation from disclosure. ~ee id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342,350 (Tex. App.-Fort WOlih 2005, no pet.); Hancockv. State Bd. o/Ins., 797
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (govemmental body must make
compelling demonstration to overcome presumption of opel11less pursuant to statutory
predecessor to section 552.302); see also OpenRecords DecisionNo. 630 (1994). Generally,
a compelling reason to withhold infonnation exists where some other source of law makes
the infonuation confidential or where third party interests C(lIe at stake. Open Records
Decision No. 150 at 2 (1977). Because sections 552.101, 552.102, and 552.136 can provide
compelling reasons to withhold infonnation, we will consider the applicability of these
exceptions to the submitted infonnation.

We note that the city has redacted pOliions of the submitted infonnation. As noted above,
pursuant to section 552.301 of the Govenunent Code, a govemmental body that seeks to
withhold requested infonnation must submit to this office a copy ofthe infonuation, labeled
to indicate which exceptions apply to wInch parts ofthe copy, unless the gove111mental body
has received a previous detelmination for the infonuation at issue. Gov't Code
§§ 552.301(a), (e)(I)(D). The city has redacted a bank: accolUlt number. Redaction ofthis
type of infonuation is now pennitted pursuant to the previous detenuination issued to all
gove111mental bodies in Open Records Decision No. 684, which authorizes the withholding
often categories ofinfonnation, including a bartlc account number under section 552.136 of
the Government Code. See Open Records No. 684 (2009) at 8. However, you do not asseli,
nor does our review ofour records indicate, that the city has been authorized to withhold the
remaining infonuation the city redacted without seeking a ruling from tIns office. See Gov't
Code § 552.301(a). In this instance, we can discern the nature ofthe redacted infonuation;
thus, being deprived of that infonnation does not inlnbit our ability to malce a ruling.
However, in the future, the city must not redact requested infonuation that it submits to tIns
office in seeking an open records ruling, unless the infonnation is the subject of a previous
detenuination under section 552.301 ofthe Gove111ment Code. See id. §§ 552.301(e)(I)(D),
.302. Failure to comply with section 552.301 may result in the infonuation being presumed
public under section 552.302 of the Govenuuent Code. See id. § 552.302.
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Section 552.101 ofthe Govenunent Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutOly, or by judicial decision." Gov't
Code § 552.101. This section encompasses the doctrine of common-law privacy.
Section 552.102(a) excepts from public disclosure "infonnation in a persOlmel file, the
disclosure ofwhich would constitute a clearlylIDwarranted invasion ofpersonal privacy[.]"
Gov't Code § 552.102(a). Section 552.102 is applicable to information that relates to public
officials and employees. See Open Records Decision No.327 at 2 (1982) (anything relating
to employee's employment and its tenns constitutes infonnation relevant to person's
employment relationship and is part of employee's persoilllel file). The privacy analysis
lIDder section 552.102(a) is the same as the cOlmnon-law privacy standard under
section552.101. SeeHubertv. Harte-Hanks Tex. Newspapers, Inc., 652 S.W.2d546, 549-51
(Tex. App.-Austin 1983, writ refd n.r.e.) (addressing statutory predecessor). We will
therefore consider the applicability ofcommon-law privacy under section 552.101 together
with your claim regarding section 552.102(a).

COlmnon-law privacyprotects information if(1) the information contains highly intimate or
embarrassing facts the publication of which would be highly objectionable to a reasonable
person, and (2) the information is not oflegitimate conce111 to the public. Indus. Found. v.
Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of infonnation
considered intimate or embarrassing by the Texas Supreme Court in Industrial Foundation
included infonnation relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment ofmental disorders, attempted suicide,
and injuries to sexual organs. Id. at 683. This office has also found that personal financial
infonnation not relating to the financial transaction between an individual and a
govenllnental body is excepted fl.-om disclosure under common-law privacy. See Open
Records Decision No. 600 (1992) (public employee's withholding allowance certificate,
designation of beneficiary of employee's retirement benefits, direct deposit authorization,
and employee's decisions regarding voluntary benefits programs, among others, protected
under common-law privacy). However, infonnation pertaining to the work conduct and job
perfonnance of public employees is subject to a legitimate public interest and therefore
generally not protected from disclosure under cOlmnon-law privacy. See Open Records
Decision Nos. 444 at 5-6 (1986) (public has interest in public employee's qualifications and
perfonnance and the circumstances of public employee's resignation or tennination), 423
at 2 (1984) (explaining that because of greater legitimate public interest in disclosure of
infonnationregardingpublic employees, employee privacyunder section 552.102 is confined
to infonnation that reveals "intimate details of a highly personal nature").

Upon review, we find that the inf01111ation we have marked is highly intimate or
embarrassing and not of legitimate public conce111. Therefore, the city must withhold the
infonnation we have marked pursuant to section 552.101 of the Govermnent Code in
conjunction with common-law privacy and section 552.102. The city l~as failed to
demonstrate, however, how the remaining infonnation is highly intimate or embarrassing and
not of legitimate public interest. Therefore, the city may not withhold any portion of the
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remaining information under section 552.101 in conjunction with common-law privacy or
section 552.102.

We note that some ofthe remaining infOlmation may be subject to section 552.117(a)(1) of
the Government Code.2 Section 552.117(a)(l) excepts from disclosure the home address and
telephone number, social security number, and family member infOlmation of a current or
fonner official or employee of a govemmenta1 body who requests that the information be
kept confidential lUlder section 552.024 of the Govenunent Code. Gov't Code
§ 552.117(a)(1). Whether a particular item of infonnation is protected by
section 552.117(a)(1) must be determined at the time ofthe govemmenta1 body's receipt of
the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may be withheld under section 552.117(a)(1) only on behalf of a current or
fonner official or employee who made a request for confidentiality under section 552.024
prior to the date of the govemmenta1 body's receipt of the request for the infonnation. We
have marked infonnation under section 552.117(a)(1) of the Govenunent Code. If the
official at issue made a timely election under section 552.024 of the Government Code to
keep her personal information confidential, then the city must withhold the infonnation we
have marked under section 552.117(a)(1) of the Government Code. If the official at issue
did not make a timely election under section 552.024, then the information we have marked
must be re1eased.3

Section 552.136 ofthe Government Code states that "[n]otwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a govenunenta1 body is confidential." Gov't
Code § 552.136. Accordingly, we find that the city must withhold the ban1( account and
routing numbers we have marked under section 552.136 of the Govenunent Code.4

In summary, the city must withhold the information we have marked under section 552.101
ofthe Govenunent Code in conjunction with common-law privacy and section 552.102 of
the Govenunent Code. Ifthe official at issue made a timely election under section 552.024
of the Govenunent Code to keep her personal infonnation confidential, then the city must
withhold the information we have marked under section 552.117(a)(1) of the GovenU11ent

2The Office of the Attorney General will raise a mandatOly exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).

3If section 552.117 of the Government Code does not apply to the marked information, we note the
city may withhold the submitted social security number pursuant to section 552.147(b) of the Govenuuent
Code. See Gov't Code § 552.147.

4We note this office recently issued Open Records DecisionNo. 684 (2009), a previous detenuination
to all governmental bodies authorizing them to withhold ten categories ofinfol111ation, including bank account
and routing numbers under section 552.136 of the Govel11ment Code, without the necessity ofrequesting an
attol11ey general decision.
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Code. The citymust withhold the infonnation we have marked under section 552.136 ofthe
Govemment Code. The remaining infonnation must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, tlns ruling must not be relied upon as a previous
determination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govenunental body and ofthe requestor. For more information conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php,
or call the Office of the Attorney General's Open Gove111lnent Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

7;:t L.J--//
Jel1llifer Luttrall
Assistant Attomey General
Open Records Division

JL/dls

Ref: ID# 380578

Enc. Submitted documents

c: Requestor
(w/o enclosures)


