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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

May 25, 2010

Ms. Helen Valkavich
Assistant City Attorney
City of San Antonio

P.O. Box 839966

San Antonio, Texas 78283

OR2010-07583

Dear Ms. Valkavich:

You ask whether certain information is'subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 380702 (COSA File Numbers 10-0338, 10-0347, 10-0337, 10-0339, 10-0360,
10-0340, 10-0343, 10-0387, 10-0426, 10-0477,.10-0502, and 10-0456).

The City of San Antonio (the “city”) received twelve requests from eight requestors for
information pertaining to a fatal traffic accident involving a city police officer, records from
the officer’s police-issued cellular telephone, information pertaining to the officer’s driving
history and vehicle, the officer’s civil service file, and copies of e-mails sent and received
regarding the accident. You state you have released or will release the majority of the
requested information. You state you have redacted or will redact e-mail addresses of
members of the public under section 552.137 of the Government Code pursuant to Open
Records Decision No. 684 (2009)." You claim that the remaining requested information is
excepted from disclosure under sections 552.101 and 552.107 of the Government Code. We
have considered the exceptions you claim and reviewed the submitted information, a portion
of which is a representative sample.?

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses-chapter 772 of the Health and Safety Code,

"This office recently issued ORD 684, aprevious determination to all governmental bodies authorizing
them to withhold ten categories of information, including e-mail addresses of members of the public under
section 552,137 of the Government Code, without the necessity of requesting an attorney general decision.

We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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which authorizes the development of local emergency communication districts.
Sections 772.118, 772.218, and 772.318 of the Health and Safety Code are applicable to
emergency 911 districts established in accordance with chapter 772. See Open Records
Decision No. 649 (1996). These sections make the originating telephone numbers and
addresses of 911 callers furnished by a service supplier confidential. Id. at 2.
Section 772.118 applies to an emergency communication district for a county with -a
" population of more than two million. Section 772.218 applies to an emergency
communication district for a county with a population of more than 860,000.
Section 772.318 applies to an emergency communication district for a county with a
population of more than 20,000. ‘ '

You indicate the city is part of an emergency communication district established under

-section 772.318. You have marked telephone numbers and addresses of 9-1-1 callers that
the city seeks to withhold. We understand this information to have been furnished by a 9-1-1
service supplier, Accordingly, we conclude the city must withhold the marked information
under section 552.101 of the Government Code in conjunction with section 772.318 of the
Health and Safety Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information if .(1) the information contains highly intimate or embarrassing facts, the
publication of which would be highly objectionable to a reasonable person, and (2) the
information is not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law
. privacy, both prongs of this test must be demonstrated. Id. at 681-82. The type of
information considered intimate and embarrassing by the Texas Supreme Court in Industrial
Foundation included information relating to sexual assault, pregnancy, mental or physical
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders,
attempted suicide, and injuries to sexual organs. Id. at 683. You argue that the submitted
- information includes photographs and videos of a deceased individual, which must be
withheld under section 552.101 in conjunction with common-law privacy. We note,
however, that privacy is a personal right that lapses at death, and thus common-law privacy
is not applicable to information that relates only to a deceased individual. See Moore v.
Charles B. Pierce Film Enters. Inc.,589 S.W.2d 489 (Tex. Civ. App.—Texarkana 1979, writ
ref’d n.r.e.); Justice v. Belo Broadcasting Corp., 472 F. Supp. 145 (N.D. Tex. 1979);
Attorney General Opinions JM-229 (1984); H-917 (1976); Open Records Decision No. 272
(1981).

Section 552.101 of the Government Code also encompasses the constitutional right to
privacy. Constitutional privacy protects two kinds of interests. See Whalen v. Roe, 429
U.S.589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4
(1987), 455 at 3-7 (1987). The first is the interest in independence in making certain
important decisions related to the “zones of privacy,” pertaining to marriage, procreation,
contraception, family relationships, and child rearing and education, that have been
recognized by the United States Supreme Court. See Fadjo v. Coon, 633 F.2d 1172 (5th
Cir. 1981); Open Records Decision No. 455 at 3-7 (1987). The second constitutionally
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protected privacy interest is in freedom from public disclosure of certain personal matters.
See Ramie v. City of Hedwig Village, Tex., 765 F.2d 490 (5th Cir.1985); ORD 455 at 6-7.
This aspect of constitutional privacy balances the individual’s privacy interest against the
public’s interest in the information. See ORD 455 at 7. Constitutional privacy under
section 552.101 is reserved for “the most intimate aspects of human affairs.” Id. at 8
(quoting Ramie, 765 F.2d at 492). The submitted information includes photographs and
videos of the scene of the incident and of a deceased individual.. As discussed previously,
the right to privacy is a personal right that lapses at death and therefore may not be asserted
solely on behalf of a deceased individual. See Moore, 589 S.W.2d at 491; Open Records
Decision No. 272 at 1 (1981) (privacy rights lapse upon death). :

The United States Supreme Court has determined, however, that surviving family members
can have a privacy interest in information relating to their deceased relatives. See Nat'l
Archives & Records Admin. v. Favish, 124 S. Ct. 1570 (2004). You state, and provide
documentation showing, that you notified the representative of the surviving family members
of the deceased individual of this request for information. We understand that the decedent’s
- family members do not object to the release of the photographs or videos at issue. Therefore,
the photographs and videos of the deceased individual may not be withheld under
section 552.101 of the Government Code on the basis of constitutional privacy.

We note that the submitted video and photographs contain information that is subject to
~section 552.130 of the Government'Code.> Section 552.130 of the Government Code
excepts from disclosure “information [that] relates to . . . a motor vehicle operator’s or
driver’s license or permit issued by an agency of this state [or] a motor vehicle title or-
registration issued by an agency of this state[.]” Gov’t Code § 552.130. We note this
exception protects privacy, which is a personal right that lapses at an individual’s death. See
Moore, 589 S.W.2d 489, Attorney General Opinions JM-229 (1984); H-917 (1976);
ORD 272. The submitted photographs and video show the license plate numbers of two
vehicles, one pertaining to the police officer and the other pertaining to the deceased
individual. The city must withhold the license plate number of the police officer’s vehicle
contained in the submitted photographs and video pursuant to section 552.130 of the
Government Code.4 However, we note section 552.130 protects privacy interests and the
owner of the other vehicle is deceased. To the extent a living person owns an interest in the
vehicle at issue, the license plate number of that vehicle is subject to section 552.130 and
must be withheld. However, we also note that one of the requestors is the authorized

3fl“he Office of the Attomé_y General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
- (1987), 470 (1987). :

*We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including the portion
of any photograph that reveals a Texas license plate number or any portion of any video depicting a discernible
Texas license plate.number under section 552.130 of the Government Code, without the necessity of requesting
an attorney general decision.
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representative of the family members of the deceased individual whose Texas motor vehicle
record information is at issue. Thus, if any of the deceased individual’s family members has
an interest in the vehicle at issue, then that requestor has a special right of access to his
client’s motor vehicle record information. See Gov’t Code § 552.023. If the city lacks the
technical ‘capability to redact the information subject to section 552.130 in the submitted
video, the city must withhold the video in its entirety.

Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental body
has the burden of providing the necessary facts to demonstrate the elements of the privilege
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002).
First, a governmental body must demonstrate that the information constitutes or documents
a communication. Id. at 7. Second, the communication must have been made “for the
purpose of facilitating the rendition of professional legal services” to the client governmental
body. TEX. R. EvID. 503(b)(1). The privilege does not apply when an attorney or
representative is involved in some capacity other than that of providing or facilitating
professional legal services to the client governmental body. In re Tex. Farmers Ins.
Exch.,990 S.W.2d 337, 340 (Tex. App.— Texarkana 1999, orig. proceeding) (attorney-client
privilege does not apply if attorney acting in capacity other than that of attorney). Third, the
_privilege applies only to communications between or among clients, client representatives,
" lawyers, lawyer representatives, and lawyers representing another party in a pending action
concerning a matter of common interest therein. TEX. R. EvD. 503(b)(1)(A)-(E). Thus, a
governmental body must inform this office of the identities and capacities of the individuals
to whom each communication at issue has been made. Lastly, the attorney-client privilege
applies only to a confidential communication, id. 503(b)(1), meaning it was “not intended
to be disclosed to third persons other than those to whom disclosure is made in furtherance
of the rendition of professional legal services to the client or those reasonably necessary for
the transmission of the communication.” Id. 503(a)(5). Whether a communication meets
this definition depends on the intent of the parties involved at the time the information was
communicated. Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.—Waco 1997, no pet.).
Moreover, because the client may elect to waive the privilege at any time, a governmental
body must explain that the confidentiality of a communication has been maintained.
Section generally excepts an entire communication that is demonstrated to be protected by
the attorney-client privilege unless otherwise waived by the governmental body. See Huie
v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication,
including facts contained therein).

You assert that a portion of the submitted information consists of communications between
city attorneys and employees, San Antonio Police Department staff, and the city’s insurance
adjuster. Youidentify each individual involved in the submitted communications. You also
state that the submitted e-mails that you seek to withhold were intended to and have
remained confidential. Based on your representations and our review of the information at
issue, we find you have demonstrated the applicability of the attorney-client privilege to the
e-mails that you seek to withhold. Accordingly, the city may withhold the e-mails at issue
in Attachment 3 under section 552.107 of the Government Code.
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In sumrary, theé city must withhold the information you have marked under section 552.101
- of the Government Code in conjunction with section 772.318 of the Health and Safety Code.
The city must withhold the license plate number pertaining to the police officer’s vehicle
under section 552.130 of the Government.Code. To the extent a living person owns an
interest in the other vehicle at issue, the license plate number of that vehicle must be
withheld under section 552.130 of the Government Code. However, if any of the deceased
individual’s family members has an interest in the decedent’s vehicle, then the attorney
representing the family members has a special right of access to his client’s motor vehicle
record information. The city may withhold the e-mails you seek to withhold in Attachment 3
under section 552.107 of the Government Code. The remaining information must be
released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous

determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the

governmental body and of the requestor. For more information concerning those rights and

responsibilities; please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely, \

N %(Wl *

: "Lauren J. Holgisley
Assistant Attorney General
Open Records Division
LJH/jb
Ref: ID# 380702

Enc. Submitted documents

c 8 Requestors
(w/o enclosures)




