
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

May 25, 2010

Ms. Margo M. Kaiser
StaffAttorney
Open Records Unit
Texas Workforce Commission
101 East 15th Street
Austin, Texas 78778-0001

0R2010-07584

Dear Ms. Kaiser:

You ask whether certain infOlmation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 380699 (TWC Tracking No. 100309-037).

The Texas Workforce Commission (the "cOlmnission") received a request for a named
individual's persOlll1el file and for infonnation pertaining to an investigation that was
perfonned during a specified time period. You state that you have released some infonnation
to the requestor, including the requested persoilllel·file. You claim that the subniitted ..
information is excepted from disclosure under sections 552.101, 552.103, 552.107, 552.111,
552.137, and 552.139 of the Government Code and privileged lUlder rule 503 ofthe Texas
Rules of Evidence. We have considered your arguments and reviewed the submitted
representative sample of information. 1

Initially, we note portion~"dfthe submitted infonnation are subjecfto section 552.022 ofthe
Government Code. Section 552.022 states in relevantpmi:

(a) Without limiting the amount or kind of information that is public
infonnation under this chapter, the following categories of infonnation are
public infornlation mId not excepted fi'om required disclosure lUlder tIns
chapter unless they are expressly confidential under other law:

IWe assume that the representative sample ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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(1) a completed report, audit, evaluation, or investigation
made of, for, or by a govel11mental body, except as provided
by Section 552.108[.]

Gov't Code § 552.022(a)(1). Upon review, we find the submitted infonnation contains two
completed reports made by the commission. Pursuant to section 552.022(a)(1) of the
Govenunent Code, a completed report is expressly public unless it either is excepted under
section 552.108 of the Govemment Code or is expressly confidential under other law.
Although you raise sections 552.103 and 552.107 of the Govemment Code for the two
reports at issue, these are discretionaly exceptions to disclosure that protect a governmental
body's interests and may be waived. See id. § 552.007; Dallas Area Rapid Transit v. Dallas
Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental
body may waive Gov't Code § 552.103); Open Records Decision Nos. 676 at 10-11 (2002)
(attomey-client privilege lUlder Gov't Code § 552.107(1) may be waived), 665 at 2 n.5
(2000) (discretionary exceptions generally). As such, sections 552.103 and 552.107 are not
other laws that make infonnation confidential for the pm-poses of section 552.022(a)(1).
Therefore, the commission may not withhold either ofthese repOlis under sections 552.103
or 552.107 ofthe Govemment Code. However, you also seek to withhold one ofthe reports
mlder rule 503 of the Texas Rules of Evidence. The Texas Supreme Court has held the
Texas Rules ofEvidence are "other law" within the meaning of section 552.022. See In re
City ofGeorgetown, 53 S.W.3d 328,336 (Tex. 2001). Moreover, you raise section 552.139
ofthe Govemment Code for both reports, which is other law for pm-poses ofsection 552.022.
Accordingly, we will consider your assertion under rule 503 ofthe Texas Rules ofEvidence
for the report you have marked as "attomey-client," as well as your arguments under
section 552.139 for both repOlis. Additionally, we will consider your claims under
sections 552.103 and 552.107 for the portions of the submitted infonnation not subject to
section 552.022(a)(I)..

You claim one of the reports that is subject to section 552.022(a)(I) is excepted from
disclosure under rule 503 of the Texas Rules of Evidence. Rule 503 encompasses the
attomey-client privilege and provides:

A client has a privilege to refuse to disclose and to prevent ally other person
from disclosing confidential commmncations made for the purpose of
facilitating the rendition ofprofessional legal services to the client:

(A) between the client or a representative of the client and the
client's lawyer or a representative of the lawyer;

(B) "between the lawyer and the lawyer's representative;

(C) by the client or a representative of the client, or the client's
lawyer or a representative of the lawyer, to a lawyer or a
representative of a lawyer representing another party in a pending
action and concelning a matter of common interest therein;
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(D) between representatives ofthe client or between the client and a
representative ofthe client; or

(E) among lawyers and their representatives representing the same
client.

TEX. R. EVID. 503(b)(1). A cOlmnunication is "confidential" ifnot intended to be disclosed
to third persons other than those to whom disclosme is made in fUliherance ofthe rendition
ofprofessiona11ega1 services to the client or those reasonably necessary for the transmission
ofthe communication. Id. 503(a)(5). Thus, in order to withhold attorney-client privileged
information from disclosme lmder rule 503, a governmental body must: (1) show the
document is a conummication transmitted betweenprivileged parties or reveals a confidential
communication; (2) identify the parties involved in the conummication; and (3) show the
cOlmmmication is confidential by explaining it was not intended to be disclosed to third
persons and it was made in fmiherance of the rendition ofprofessional legal services to the
client. Upon a demonstration of all three factors, the information is privileged and
confidential under rule 503, provided the client has not waived the privilege or the document
does not fall within the purview ofthe exceptions to the privilege enmnerated in rule 503(d).
Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423, 427 (Tex. App.-Houston [14th
Dist.] 1993, no writ).

You state the repOli subject to section 552.022 that you have marked as "attorney/client"
consists of a communication between attorneys for the commission and commission
employees. You indicate the commmncation was made for the purpose of facilitating the
rendition of professional legal services to the cOlmnission. You also indicate this
communication was made in confidence and that its confidentiality has been maintained.
Moreover, you state the report at issue includes notes of legal analysis and advice made by
an attorney at the time of, or in anticipation of, an oral briefing of staff.. Based on yom
representations and om review, we agree the report at issue, wInch we have marked,
constitutes a privileged attorney-client communication the cOlmnission may withhold lmder
rule 503 ofthe Texas Rules ofEvidence.2

Next, you raise section 552.139 ofthe Government Code for the remailnng report subject to
section 552.022. Section 552.139 provides in relevant pmi:

(a) hlfornlation is excepted from the requirements of Section 552.021 ifit is
infonnation that relates to computer network secmity, to restricted
infonnation Ullder Section 2059.055 [of the Govenunent Code], or to the
design, operation, or defense of a computer network.

(b) The following infornlation is confidential:

2As our mling is dispositive, we do not address your remaining claim against disclosure of this
information.
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(1) a computer network vulnerability report; and

(2) any other assessment of the extent to which data processing
operations, a computer, a computer program, network, system, or
system interface, or software of a governmental body or of a
contractor of a govenunental body is vulnerable to unauthorized
access or hann, including an assessment of the extent to which the
govenilllental body's or contractor's electronicallystored infornlation
containing sensitive or critical information is vulnerable to alteration,
damage, erasure, or inappropriate use.

Gov't Code § 552.139(a), (b). We note the infonnation at issue is a report detailing the
intel11et usage of a commission employee. Accordingly, we find you have failed to
demonstrate the report at issue relates to computer network security, restricted info1111ation
tmder section 2059.055, or to the design, operation, or defense of a computer network as
contemplated in section 552.139(a). See id. § 2059.055 (defining confidential network
information for purposes ofsection 2059.055). Furthennore, you have not demonstrated the
report at issue consists of a computer network vulnerability assessment or report as
contemplated in section 552.139(b). Consequently, the report at issue may not be withheld
under section 552.139 ofthe Govenunent Code. As you raise no further arguments for the
remaining repOli subject to section 552.022, it must be released.

You claim the remaining infOl1llation is excepted from disclosure tmder section 552.103 of
the Govenunent Code. Section 552.103 provides in relevant part as follows:

(a) Infonnation is excepted from [required public disclosure] if it is
infonnation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a pmiy or to which ml officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a pmiy.

(c) Infonnation relating to litigation involving a govenunental body or an
officer or employee of a govenilllental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending orreasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the infOl1llation.

Gov't Code § 552.103(a), (c). The conunission has the burden ofproviding relevmlt facts
and documents to show that the section 552.103 exception is applicable in a particular
situation. The test for meeting tIns burden is a showing that (1) litigation was pending or
reasonably anticipated on the date that the govel11mental body received the request for
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infonnation, and (2) the infOlIDation at issue is related to that litigation. Univ. ofTex. Law
Seh. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d210, 212 (Tex. App.-Houston [1st Dist.] 1984, writrefd
n.r. e.); Open Records Decision No.551 at 4 (1990). The commission must meet both prongs
of tIns test for information to be excepted under section 552.103.

TIns office has long held that for the purposes of section 552.103, "litigation" includes
"contested cases" conducted in a quasi-judicial forum. See Open Records DecisionNos. 474
(1987),368 (1983), 336 (1982), 301 (1982). Likewise, "contested cases" conducted under
the Texas Administrative Procedure Act, chapter 2001 of the Govel11ment Code, constitute
"litigation" for purposes of section 552.103. See Open Records Decision Nos. 588 (1991)
(concel11ing fOlIDer State Board of Insurance proceeding), 301 (1982) (concerning hearing
before Public Utilities Commission). In detennining whether an administrative proceeding
is conducted in a quasi-judicial forum, this office has focused on the following
factors: (1) whether the dispute is, for all practical purposes, litigated in an administrative
proceeding where (a) discovely takes place, (b) evidence is heard, (c) factual questions are
resolved, and (d) a record is made; and (2) whether the proceeding is an adjudicative forum
of first jurisdiction, i. e., whether judicial review of the proceeding in district court is an
appellate review and not the fomm for resolving a controversy on the basis ofevidence. See
Open Records Decision No. 588 (1991).

You state that the remaining infonnationpertains to a grievance filed against the commission
by the requestor. You explain that hearings resulting from grievances filed with the
commission are "litigation" in that the commission follows administrative procedures in
handling such disputes. You indicate, and provide documentation showing, the
commission's grievance policy includes a four~step process wherein a commission hearing
officer hears the grievance in a closed hearing and then presents his or her findings to the
cOlmnission's Executive Director, whom renders a decision. You explain that during these
hearings, the parties may request the issuance of subpoenas and are required to exchange
documents and witness lists up to five working days before the hearing. You further state
that in the hearings, factual questions are resolved and a record is made. We also note that
according to the submitted documentation, the parties may be represented by counsel,
witnesses may be required to testify under oath, and the hearing officer may subpoena
witnesses and docrnnents and is the judge of the relevance and materiality ofthe evidence.
Based on your representations and our review ofthe submitted infonnation, we find that the
pending grievance hearing constitutes litigation for the purposes of section 552.103 of the
Govennnent Code. We also find the infonnation at issu~ peliains to the employee who is
subject ofthe grievance hearing and therefore relates to the pending litigation for prn-poses
of section 552.103. Therefore, we conclude the commission may withhold the remaining
infonnation under section 552.103 of the Govel11ment Code.3

However, we note that once inf01111ation has been obtained by all parties to the pending
litigation through discovely or otherwise, no section 552.103(a) interest exists with respect

3As our mling is dispositive, we do not address your remaining arguments for this information.
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to that infonnation. See Open Records Decision Nos. 349 (1982), 320 (1982). Thus,
infonnation either obtained from or provided to the opposingpaliies in the pending litigation
is not excepted from disclosme lUlder section 552.103(a), and must be disclosed. Fmiher,
the applicability ofsection 552.103(a) ends once the litigation has been concluded. Attorney
General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

In summalY, the commission may withhold the report we have marked lUlder rule 503 ofthe
Texas Rules ofEvidence. The commission must release the report we have marked lUlder
section 552.022(a)(1) of the Government Code. The commission may withhold the
remaining infonnation lUlder section 552.103 ofthe Govel11ment Code.4

This letter ruling is limited to the particular inf011TIation at issue in tIns request alld limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
deternlination regarding ally other infonnation or any other circumstances.

TIns ruling triggers important deadlines regarding the rights and responsibilities of the
-govenllnental body and ofthe requestor. For more inf011TIation concennng those rights and
responsibilities, please visit om website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Govel11ment Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

James McGuire
Assistant Attorney General
Open Records Division

JM/dls

Ref: ID# 380699

Ene. Submitted docmnents

c: Requestor
(w/o enclosmes)

4We note the infonnation being released contains confidential information to which the requestor has
a right of access. See Gov't Code § 552.023 (person has special right of access to infonnation that relates to
the person and that is protected ±i:om disclosme by laws intended to protect person's privacy interests). Thus,
if the connnission receives another request for tillS particular infonllation fi-om a different requestor, then the
connnission should again seek a decision :li0111 this office.


