
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

Jtme 2,2010

Ms. Carrie Galatas
General Counsel
COlloe Independent School District
3205 West Davis
COlloe, Texas 77304-2098

0R2010-07947

Dear Ms. Galatas:

You ask whether certain infonnation is subj ect to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 381407.

The COlloe Independent School District (the "district") received a request for all
documentation related to a specified investigation ofa named former district employee. You
claim that the submitted information is excepted from disclosure under sections 552.101
and 552.135 of the Govemment Code. We have considered the exceptions you claim and
reviewed the submitted information.

Section 552.101 ofthe Govenunent Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutOly, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encdi:n:pa:sses~ the common~la:w right of privacy, which
protects infonnation if it (1) contain$highly intimate qr embarrassing facts, the publication
ofwhich would be highly objectionable to a reasonable person, and (2) is not of legitimate
conce111 to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). III Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-EI Paso 1992, writ denied),
the court addressed the applicability of the common-law privacy doctrine to files of an
investigation ofallegations ofsexual harassment. The investigation files in Ellen contained
individual witness statements, an affidavit by the individual accused of the misconduct
responding to the allegations, and conclusions of the board of inquily that conducted the
investigation. Ellen, 840 S.W.2d at 525. The court ordered the release ofthe affidavit ofthe
person tmder investigation and the conclusions of the board of inquiry, stC!ting the public's
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interest was sufficiently served by the disclosure ofsuch documents. Id. In concluding, the
Ellen court held "the public did not possess a legitimate interest in the identities of the
individual witnesses, nor the details oftheir personal statements beyond what is contained
in the documents that have been ordered released." Id.

Thus, ifthere is an adequate srumnary ofan investigation ofalleged sexual harassment, the
investigation summarymust be released along with the statement ofthe accused tmder Ellen,
but the identities of the victims and witnesses of the alleged sexual harassment must be
redacted, and their detailed statements must be withheld from disclosure. See Open Records
Decision Nos. 393 (1983), 339 (1982). Ifno adequate srumnary of the investigation exists,
then all ofthe information relating to the investigation ordinarily must be released, with the

, exception ofinformation that would identify the victims and witnesses. We note supervisors
are generally not witnesses for purposes ofEllen, except where their statements appear in a
non-supervisory context. Because cOlmnon-law privacy does not protect infonnation about
a public employee's alleged misconduct on the job or complaints made about a public
employee's job performance, the identity of the individual accused ofsexual harassment is
not protected froin public disclosure. See Open Records Decision Nos. 438 (1986), 405
(1983),230 (1979),219 (1978).

The submitted infonnation pertains to an investigation of alleged sexual harassment and
consists ofonly synopses ofthe alleged victims', witnesses', and accused's statements, and
anonymous tip reports. You have not infonned us an adequate srunmmy ofthis investigation

. exists or has been.provided to the requestor. Consequently, pursuant to section 552.101 of
the Goven~entCode in conjunction with common-law privacy and the holding inEllen, the
submitted infonnation must generally be released, but the district must withhold the alleged
victims' and witnesses' identifying information we have marked. However, we find you
have not demonstrated how the remaining infonnation you have marked identifies the
victims or witnesses. Accordingly, the remaining infonnation you have marked is not
confidential, and may not be withheld on that basis.

You raise section 552.135 of the Govenmlent Code for portions of the rema111111g
information. Section 552.135 provides the following:

(a) "Inf01111er" means a student or former student or an employee or fonner
employee of a school district who has furnished a report of another person's
or persons' possible violation of criminal, civil, or regulatOly law to the
school district or the proper regulatory enforcement authority.

(b) An infonner's nmne or information that would substantially reveal the
identity of an informer is excepted from [required public disclosure].

(c) Subsection (b) does not apply:
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(1) if the infonner is a student or fonner student, and the
student or fonner student, or the legal guardian, or spouse of
the student or fonner student consents to disclosure of the
student's or fonner student's name; or

(2) if the infonner is an employee or fonner employee who
consents to disclosure of the employee's or fonner
employee's name; or

(3) if the infonner plamled, initiated, or participated in the
possible violation.

Gov't Code 552. 135(a)-(c). Because the legislature limited the protection ofsection 552.135
to the identity of a person who reports a possible violation of "law," a school district that
seeks to withhold infonnation under the exception must clearly identify to this office the
specific civil, criminal, or regulatory law that is alleged to have been violated. See id.
§ 552.301 (e)(1)(A). Additionally, individuals who provide infonnation in the course ofan
investigation but do not make the initial report are not infonnants for purposes of
section 552.135 ofthe Govenunent Code. Further, we note that section 552.135 protects an
infom1er's identity, but it does not generally encompass protection for witness statements.
Upon review, we find that the district has failed to demonstrate how the remaining
infonnation reveals the identity of an informer for the purposes of section 552.135. Thus,
the district may not withhold the remaining infonnation under section 552.135 of the
Govenllnent Code.

We note a p01iion of the remaining infonnation in Exhibits Band C may be subject to
section 552.117(a)(I) of the" Goven1lTIent Code. I Section 552.117(a)(1) excepts :6:0111
disclosure the home address and telephone number, social security number, and family
member infonnation ofa current or fom1er official or employee ofa goven1lTIental bodywho
requests that the infonnation be kept confidential under section 552.024 ofthe Government
Code. Id. § 552.117(a)(1). Whether a particular item ofinfonnation is protected by
section 552.117(a)(1) must be detennined at the time ofthe governmental body's receipt of
the request for the inf01mation. See Open Records Decision No". 530 at 5 (1989). Thus,
inf01mation may be withheld under section 552.117(a)(1) only on behalf of a current or
fonner official or employee who made a request for confidentiality under section 552.024
prior to the date of the govenllnental body's receipt of the request for the infom1ation.
Therefore, to the extelit the employees concemed timely requested confidentiality lUlder
section 552.024, the district must withhold the inf01mation we have marked under
section 552.117(a)(1). '

.' IThe Offic~ of the Attorney General will raise a mandatory exception on behalf of a govermnental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987),470 (1987).



----------~-- ------

Ms. Carrie Galatas - Page 4

In smnmary, the district must withhold the alleged victims' and witnesses' identifying
infonnation we have marked mlder section 552.1 01 ofthe Govel11ment Code in conjunction
with common-law privacy and the holding in Ellen. To the extent the employees concemed
timely elected under section 552.024 to keep their infonnation confidential, the district must
withhold the infonnation we have marked under section 552.117(a)(1). The remaining
infonnation must be released.

This letter mling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this mling must not be relied upon as a previous
detennination regarding any other infonnation or any other circmnstances.

This mling triggers important deadlines regarding the rights and responsibilities of the
govel11mental body and ofthe requestor. For more infonnation concel11ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attomey General's Open Govel11ment Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation lUlder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General, toll free, at (888) 672-6787.

Sincerely,

~fi'B~
.. Jelml er umett

. Assistant Attomey General
Open Records Division

JB/dls

Ref: ID# 381407

Enc. Submitted documents

c: Requestor
(w/o enclosures)


