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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

June 3, 2010

Mr. Juan J. Cruz
Escamilla, Poneck & Cruz,L.L.P.
216 West Village Boulevard, Suite 202
Laredo, Texas 78041

0R2010-08075

Dear Mr. Cruz:

You ask whether certain infomlation is subject to required public disclosure under the
Public fufon11ation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 381436.

The United fudependent School District (the "district"), which you represent, received a
request for specified infon11ation pertaining to a district employee. You state the district has
released some of the requested infomlation. You claim that the submitted information is
excepted from disclosure under section 552.103 of the Government Code. We have
considered the exception you claim and reviewed the submitted infon11ation. We have also
received and considered COIIDllents fromthe r~guestor. See Gov't Code § 552.304 (interested
party may submit comments stating why infonnation should or should not be released).

Initially, we note that the United States Department ofEducation Family Policy Compliance
Office (the "DOE") has infonned tl1i$ office that the federal Family Educational Rights and
Privacy Act ("FERPA"), section 1232g oftitle 20 ofthe United States Code, does not pennit
state and local educational authorities to disclose to this office, without parental consent,
umedacted, personally identifiable infonnation contained in education records for the
purpose ofour review in the open records ruling process under the Act. 1 Consequently, state
and local educational authorities that receive a request for education records fi.-om a member
of the public lU1der the Act must not submit education records to this office in lU1redacted

lA copy of this letter may be fOlmd on the attomey general's website at
http://www.oag.state.tx.us/open/20060725usdoe.pdf.
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fonn, 'that is, in a fonn in which "personally identifiable" infonnation is disclosed. See 34
C.F.R. § 99.3 (defining "personallyidentifiable infonnation"). We note you have submitted,
among other things, umedacted records which may constitute education records. Because
our office is prohibited from reviewing education records to detennine the applicability of
FERPA, we will not address FERPA with respect to those records. See 20 U.S.C.
§ 1232g(a)(1)(A); 34 C.F.R. § 99.3. Such detenninations under FERPA must be made by

. the educational authority in possession of the education record.2

Next, we must address the district's procedural obligations lmder the Act. Section 552.301
describes the procedural obligations placed on a governmental body that receives a written

:----------cre-C-qc-:-u,-,e-:-Jst forinfonnation it wiSlies to wit1illola~ursuant to section 53LTOT(e) of1li-e-------1

Government Code, a govennnental body is required to submit to this office within fifteen
business days ofreceiving an open records request: (1) general written COlmnents stating the
reasons why the stated exceptions apply that would allow the infornlation to be withheld,
(2) a copy ofthewritten request for infonnation, (3) a signed statement or sufficient evidence
showing the date the governmental body received the written request, and (4) a copy of the
specific infonnation requested or representative samples, labeled to indicate which
exceptions apply to which parts of the documents. Id. § 552.301(e)(1)(A)-(D). In this
instance, you state the district received the request for infonnation on March 9, 2010,
requested clarification of the request on March 11, 2010, and received the requestor's
clarification that same day. "However, you did not submit a portion of the requested
infonnation, which we have marked, until April 15, 2010. Consequently, we find the district
failed to comply with the requirements of section 552.301 in requesting this decision from
our office with regard to the marked portion of submitted infonnation.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested infonnation is public and must be released lmless a compelling reason exists to
withhold the infonnation from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342,350 (Tex. App.-Fort WOlih 2005, no pet.); Hancockv. State Bd. ojIns., 797
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (goven1l11ental body must make
compelling demonstration to overcome presumption of opemless pursuant to statutory
predecessor to section 552.302); see also Open Records DecisionNo. 630 (1994). Generally,
a compelling reason to withhold infonnation exists where some other source of law makes
the infonnation confidential or where third party interests are at stake. Open Records
Decision No. 150 at 2 (1977). Although you raise section 552.103 ofthe Govennnent Code
as an exception to disclosure for all the submitted infonnation, including the marked
infonnation, we note section 552.103 is a discretionaIy exception to disclosure.
Section 552.103 serves only to protect a govennnental body's interests aIld may be waived;

2In the future, if the district does obtain consent to submit umedacted education records and seeks a
n;tling ±i:om this office on the proper redaction ofthose education records in compliance with FERPA, we will
rule accordingly.'
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as such, it does not constitute a compelling reason to withhold infonnation for purposes of
section 552.302. See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469
(Tex. App.-Dallas 1999, no pet.) (govenllnental body may waive section 552.103);Open
Records Decisions Nos. 665 at 2 n.5 (2000) (discretionary exceptions in general), 663 at 5
(1999) (waiver ofdiscretionary exceptions). Accordingly, the district may not withhold the

. marked info11nation pursuant to section 552.103. However, we note some of the marked
information maybe subject to section552.117 ofthe Gove111111ent Code.3 As this section can
provide a compelling reason to withhold infonnation, we will consider the applicability of
section 552.117 to the marked info11nation.

We note tnartne marked informatIon includes tne nome telep.none numBer ofaclistrict police
officer. Section 552.117(a)(2) of the Government Code excepts from disclosure the home
address, home telephone number, social security number, and family member infOlmation
of a peace officer, as defined by article 2.12 ofthe Code of Criminal Procedure. See Gov't
Code § 552.117(a)(2); Open Records Decision No. 622 (1994). Accordingly, the district
must withhold the info11nation we have marked illlder section 552.117(a)(2). As you raise
no other exceptions to disclosure ofthe remaining marked infonnation, it must be released.

We will now address your argument under section 552.103 oftheGovemment Code against
disclosure of the remaining information. Section 552.103 provides in relevant part as
follows:

(a) hlformation is excepted £i.-om [required public disclosure] if it is
infonnation relating to litigation of a ciyil or criminal nature to which the

.state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

,
(c) fuformation relating to litigation involving a govemmental body or an
officer or employee of a goven1111ental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending orreasonablyanticipated
on the date that the requestor applies to the officer for public info11nation for
access to or duplication of the info11nation.

Gov't Code § 552.103(a), (c). The gove11llnental body has the burden ofproviding relevant
facts and documents to show that the section 552.103 exception is applicable in a particular
situation. The test for meeting tlus burden is a showing that (1) litigation was pending or

3The Office of the Attorney General will raise a mandatOlY exception on behalf of a govenunental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987),470 (1987).
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reasonably anticipated on the date that the governmental body received the request for
infonnation, and (2) the infonnation at issue is related to that litigation. Univ. ofTex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d210, 212 (Tex. App.-Houston [1st Dist.] 1984, writref'd
n.r.e.); Open Records Decision No. 551 at 4 (1990)'. The governmental bodymust meet both

. prongs ofthis test for infonnation to be excepted under section 552.103.

This office has long held that for the purposes of section 552.103, "litigation" includes
"contested cases" conducted in a quasi-judicial forum. See Open Records Decision Nos. 474
(1987), 368 (1983),336 (1982), 301 (1982). Likewise, "contested cases" conducted under'

:-----------:the Texas Administrafive Proceaure Acf,chapfer 20Uloftlie Govenllnent COGe, consti.-tl-.lt-e------
"litigation" for purposes of section 552.103. See Open Records Decision Nos. 588 (1991)
(concerning fonner State Board ofInsurance proceeding), 301 (1982) (concerning hearing
before Public Utilities Commission). hl detennining whether an administrative proceeding
is conducted in a quasi-judicial fonml, tIns office has focused on the following
factors: (1) whether the dispute is, for all practical purposes, litigated in an administrative
proceeding where (a) discovery takes place, (b) evidence is heard, (c) factual questions are
resolved, and (d) a record is made; and (2) whether the proceeding is an adjudicative forum
of first jurisdiction, i. e., whether judicial review of the proceeding in district court is an
appellate review and not the forum for resolving a controversY'on the basis ofevidence. See
Open Records Decision No. 588 (1991).

You state the named district employee filed a grievance with the district. You explain, and
provide infonnation explaining, that grievances filed with the district are "litigation" in that
the district follows administrative procedures in handling such disputes. You indicate, and
provide documentation showing, the district's policy includes a four-level process wherein
an admiInstrator, the administrator's supervisor, and the superintendent hear the grievance
at Levels I, II and ill, and the district's school board hears the grievance if the grievant
appeals to Level IV. You explain that during these hearings, the grievant is allowed to be
represented by counsel, present favorable evidence to the district, and present witnesses to
"testify" on Ius behalf.. You state the grievant must complete the grievance process before
he can appeal to the Texas EducatiOll Agency, and, eventually, the District Court ofTravis
County. Based on your representations, we find you have demonstrated that the district's
administrative procedure for disp1,ltes is conducted in a quasi-judicial forum, and thus,
constitutes litigation for purposes ofsection 552.103. You state the requestor filed Ins initial
grievance on March 4, 2010. Thus, we detennine that the district was involved in the
pending litigation at the time it received the instant request for infonnation.· You state the
infonnation at issue directlyrelates to the pending litigation against the district. Accordingly,
we conclude section 552.103 is applicableto the remaining submitted infornlation, and it
may be withheld on that basis.

We note, however, that once infonnation has been obtained by all parties to the pending
litigation tlll'ough discovery or otherwise, no section 552.1 03(a) interest exists with respect
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to thatinfonnation. OpenRecords Decision Nos. 349 (1982), 320 (1982). Thus, infonnation
that has either been obtained from or provided to the opposing party in the pending litigation
is not excepted from disclosure under section 552.103(a) and it must be disclosed. Fmiher,
the applicability of section 552.103(a) ends when the litigation has concluded. Att011ley
General Opinion MW-575 at 2 (1982); Open Records Decision Nos. 350 at 3 (1982), 349
at 2 (1982).

In summary, the district must withhold the infonnation we have marked lmder
section 552.117(a)(2). The remaining marked infonnation must be released. The district
may withhold the remaining infonnation under section 552.103 of the Gove11l111ent Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore" tIns ruling must not be relied upon as a previous
detennination regarding any other inf011l1ation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govenunental body and ofthe requestor. For more infonnation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Att011ley General's Open Gove111111ent Hotline, toll free,
at (877) 673-6839. Questions concen1ing the allowable' charges for providing public
inf011l1ation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Atto11ley General, toll fi."ee, at (888) 672-6787.

J:;~L~~~((
Jennifer Luttrall
Assistant Att011ley General
Open Records Division
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