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DearnMr. King:

You .ask whether certain information is 'subject to required public disclosure under the
PlIlllJic Information Act (the "Act"), chapter 552'ofthe Government Code. Your request was
assL!§ned ID# 381604.

r:he: Balch Springs Police Department (the "department"), which you represent, received a
reqUolest for reports made by two named individuals at a specified address. You claim that the
SUb]lOlitted information is excepted from disclosure under section 552.108 ofthe Government
Codee. We have considered the exception you claim and reviewed the submitted information.

InitJsally, we must address the department's obligations under the Act. Section 552.301
desc::ribes the procedural obligations placed on a governmental body that receives a written
reqUoJest for information it wishes to withhold. Pursuant to section 552.301(b) of the
GO\lfCmment Code, the governmental body must request a ruling from this office and state
the e:llCceptions to disclosure that apply within ten business days after receiving the request.
See OOov't Code § 552.301 (b). You state the department received the request for information
011 tvMarch 15, 2010. Accordingly, the department's ten-business-day deadline was
Mal'O'ch 29, 2010. However, the department's request for a ruling is postmarked
MaI'O'ch 30, 2010. See id. § 552.308 (describing rules for calculating submission dates of
d()c1JJments sent via first class United States mail, c()mmon or contract carrier, or interagency
maLI)). Therefore, we find the department "failed to comply with the requirements of
sectlDDn 552.301.

PlirS'olLant to section 552.302 of the Government Code, a governmental body's failure to
COltJIlp Iy with the procedural requirements ofthe Act results in the legal presumption that the
r~qul.e:sted information is public and must be released unless the governmental body
delt1llOnstrates a compelling reason to withhold the information from disclosure. See id.
§ 55:;U02; Simmons v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.-Fort Worth 2005, no
peL)O; Hancockv. StateBd. o/Ins., 797 S.W.2d 379,381 (Tex. App.-Austin 1990, no writ);
see dr/SO Open Records Decision No. 630 (1994). A compelling reason exists when

['COST OFFICE Box 12548. AUSTIN, TEXAS 78711-2548 TEL:(SI2)463-2100 WWW.OAG.STATE.TX.US

An Equ,d Employment Opportllnit)/ Emp/o).a. P,intrd on Ruycled Papa



Mr. Jason D. King - Page 2

third-party interests are at stake or when information is confidential by law. Open Records
Decision No. 150 at 2 (1977). Although you raise section 552.108 ofthe Government Code
for the submitted information, this is a discretionary exception to disclosure that protects a
governmental body's interests and may be waived. See Gov't Code § 552.007; Open
Records Decision Nos. 663 at 5 (1999) (untimely request for decision resulted in waiver of
discretionary exceptions), 177 (1977) (statutory predecessor to section 552.108 subject to
waiver). Thus, the department may not withhold any of the submitted information under
section 552.108 ofthe Government Code. We note, however, that portions ofthe submitted
information are subject to sections 552.101 and 552.130 ofthe Government Code.! Because
these sections can provide compelling reasons to overcome the presumption ofopenness, we
will consider their applicability to the submitted information.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.1 01 encompasses information protected by other statutes,
including section 261.201 of the Family Code, which provides as follows: .

(a) Except as provided by Section 261.203, the following information is
confidential, is not subject to public release under [the Act] and may be
disclosed only for purposes consistent with this code and applicable federal
or state law or under rules adopted by an investigating agency:

(1) a report of alleged or suspected abuse or neglect made under this
.chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services· as a result of an investigation.

(k) Notwithstanding Subsection (a), an investigating agency, other than the
[Department of Family and Protective Services] or the Texas Youth
Commission, on request, shall provide to the parent, managing conservator,
or other legal representative of a child who is the subject of reported abuse
or neglect, or to the child if the child is at least 18 years of age, information
concerning the reported abuse or neglect that would otherwise be confidential
under this section. The investigating agency shall withhold information
under this subsection if the parent, managing conservator, or other legal

!The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987),470 (1987).
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representative of the child requesting the information is alleged to have
committed the abuse or neglect.

(1) Before a child or a parent, managing conservator, or other legal
representative of a child may inspect or copy a record or file concerning the
child under Subsection (k), the custodian of the record or file must redact:

(3) the identity of the person who made the report.

Fam. Code §261.201 (a), (k), (1). We note that call numbers 10-002193 and 10-10029 pertain
to the investigation ofan alleged online sexual solicitation ofa minor. See id. § 261.001(1)
(defining "abuse" for the purposes of chapter 261 ofthe Family Code). In this instance, the
complainant at issue in the information is a child or minor for purposes of section 261.201.
See id. § 101.003 (defining "child" or "minor" for purposes ofFam. Code ch. 261); Penal
Code § 33.021(1) (defining "minor" for purposes of Penal Code § 33.021). Thus, we find
that call numbers 10-002193 and 10-10029 are generally confidential under section 261.201.
However, we note the requestor is the mother of the child victim listed in the information at
issue, and the mother is not alleged to have committed the suspected abuse. In this instance,
the department may not withhold call numbers 10-002193 and 1O~10029 from this requestor
under section 261.201(a). Fam. Code § 261.201 (k).

However, section 261.201 (1)(3) provides that before a parent can copy and inspect a record
of a child under section 261.201 (k), the identity of the party who made the report must be
redacted. Id. § 261.201(1)(3). Accordingly, the department must withhold the reporting
party's identity, which we have marked, under section 552.101 in conjunction with
section 261.201(1)(3). The remaining information within call numbers 10-002193
and 10-10029 must be released to this requestor.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that is (1) highly intimate or embarrassing, such that its release would be highly
objectionable to a reasonable person, and (2) not of legitimate concern to the public. See
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
established. Id. at 681-82. This office has found that medical information or information
indicating disabilities or specific illnesses is excepted from required public disclosure under
common-law privacy. See Open Records Decision Nos. 470 (1987) (information pertaining
to illness fr.om severe emotional and job-related stress), 455 (1987) (information pertaining
to prescription drugs, specific illnesses, operations and procedures, and physical
disabilities), 343 (1982) (references in emergency medical records to drug overdoses, acute
alcohol intoxication, obstetrical or gynecological illnesses, convulsions or seizures, and
emotional or mental distress). We have marked the information in call number 10-005873
that must be withheld under section 552,.101 in conjunction with common-law privacy.
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Section 552.130 of the Government Code excepts from disclosure information relating to a
motor vehicle title or registration issued by a Texas agency. Gov't Code § 552.130(a)(2).
We have marked the Texas license plate number in call number 10-005873 that must be
withheld under section 552.130.2

In summary, the department must withhold the information we have marked in call
numbers 10-002193 and 10-10029 und~r section 552.101 of the Government Code in
conjunction with section 261.201(1)(3) of the Family Code. The department must also
withhold the information we have marked in call number 10-005873 under section 552.101
of the Government Code in conjunction with common-law privacy and section 552.130 of
the Government Code. The remaining information must be released. 3

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.LLs/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

rp{Jffi1c/itL ~ lirJlloJ
,

Tamara H. Holland
Assistant Attorney General
Open Records Division

THH/jb

2We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories ofinformation, including Texas license
plate numbers under section 552.130 ofthe Government Code, without the necessity ofrequesting an attorney
general decision.

3We note the information being released contains confidential information regarding the child victim
to which the requestor has a right ofaccess. See Fam. Code § 261.201(k). If the department receives another
request for this information from a different requestor, then the department should again seek a decision from
this office.
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Ref: ID# 381604

Ene. Submitted documents

c: Requestor
(w/o enclosures)


