ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

June 10, 2010

Ms. Lynn Rossi Scott

Brackett & Ellis

100 Main Street

Fort Worth, Texas 76102-3090

OR2010-08471

Dear Ms. Scott:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 382225.

The Burleson Independent School District (the “district”), which you represent, received a

request for information relating to a named teacher and complaints regarding inappropriate

contact or relations with students. You state that student-identifying information has been

redacted from the submitted documents pursuant to the Family Educational Rights and’
Privacy Act (“FERPA™), section 1232g of title 20-of the United States Code.! You claim

that the rest of the submitted information is excepted from disclosure under section 552.101

of the Government Code. We have co1151de1ed the exoeptlon you claim and reviewed the

information you submitted.”

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information that other statutes make
confidential. Youclaim section 552.101 in conjunction with section 21.355 of the Education
Code, which provides that “[a] document evaluating the performance of a teacher or

'We note that the United States Department of Education Family Policy Compliance Office (the
“DOE”) has informed this office that FERPA does not permit state and local educational authorities to disclose
to this office, without parental consent, unredacted, personally identifiable information contained in education
records for the purpose of our review in the open records ruling process under the Act. The DOE has
determined that FERPA determinations must be made by the educational authority in possession of the
education records. A copy of the DOE’s letter to this office is posted on the Attorney General’s website at:
http://www.oag.state.tx.us/open/20060725usdoe.pdf. .
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administrator is confidential.” Educ. Code § 21.355. This office has interpreted
section 21.355 to apply to any document that evaluates, as that term is commonly
understood, the performance of a teacher or an administrator. See Open Records Decision
No. 643 (1996). We have determined that for the purposes of section 21.355, the word
“teacher” means a person who is required to and does in fact hold a teaching certificate
under subchapter B of chapter 21 of the Education Code or a school district teaching permit
under section 21.055 and who is engaged in the process of teaching, as that term is
commonly defined, at the time of the evaluation. See ORD 643 at 4. Additionally, a court
has concluded that a written reprimand constitutes an evaluation for the purposes of
section 21.355 because “it reflects the principal’s judgment regarding [a teacher’s] actions,
gives corrective direction, and provides for furtherreview.” See North East Indep. Sch. Dist.
v. Abbott, 212 S'W.3d 364 (Tex. App.—Austin 2006, no pet.).

You contend that the submitted information is an evaluation of a certified teacher employed
by the district, Having considered your arguments and reviewed the information at issue,
we find that the submitted information does not constitute an evaluation of the teacher for
the purposes of section 21.355 of the Education Code. We therefore conclude that the
submitted information is not confidential under section 21.355 and may not be withheld from
the requestor on that basis under section 552.101 of the Government Code.

Youalso claim section 552.101 in conjunction with constitutional and common-law privacy.
Constitutional privacy under section 552.101 encompasses two types of interests. See
Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5
(1992), 478 at 4 (1987), 455 at 3-7 (1987). The first is the interest in independence in
making certain important decisions related to the “zones of privacy,” pertaining to marriage,
procreation, contraception, family relationships, and child rearing and education, that have
been recognized by the United States Supreme Court. See Fadjo v. Coon, 633 F.2d 1172 (5"
Cir. 1981); ORD 455 at 3-7. The second constitutionally protected privacy interest is in
freedom from public disclosure of certain personal matters. See Ramie v. City of Hedwig
Village, Tex., 765 F.2d 490 (5" Cir. 1985); ORD 455 at 6-7. This aspect of constitutional
privacy balances the individual’s privacy interest against the public’s interest in the
information. See ORD 455 at 7. Constitutional privacy under section 552.101 is reserved
for “the most intimate aspects of human affairs.” Id. at 8 (quoting Ramie, 765 F.2d at 492).

Common-law-privacy under section 552.101 protects information that is highly intimate or
embarrassing, such that its release would be highly obj ectionable to a person of ordinary
sensibilities, and of no legitimate public interest. See Indus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). Common-law privacy encompasses the specific
types of infonhation that are held to be intimate or embarrassing in Industrial Foundation.
See id. at 683 i‘(information relating to sexual assault, pregnancy, mental or physical abuse
in workplace, illegitimate children, psychiatric treatment of mental disorders, attempted
suicide, and injuries to sexual organs). This office has determined that other types of
information also are private under section 552.101. See generally Open Records Decision
No. 659 at 4-5 (1999) (summarizing information attorney general has held to be private).
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You also cite to Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—FEI Paso 1992, writ denied).
In Ellen, the court applied common-law privacy to an investigation of alleged sexual
harassment in an employment context. The investigation files at issue in Ellen contained
third-party witness statements, an affidavit in which the individual accused of the misconduct
responded to the allegations, and the conclusions of the board of inquiry that conducted the
investigation. See id. at 525. The court upheld the release of the affidavit of the person
under investigation and the board of inquiry’s conclusions, stating that disclosure of such
documents sufficiently served the public’s interest in the matter, but concluded that “the
public does not possess a legitimate interest in the identities of the individual witnesses, nor.
the details of their personal statements beyond what is contained in the documents that have
been ordered released.” Id.

In this instance, the information at issue is related to the conduct of a public school teacher.
As this office has stated on many occasions, the public generally has a legitimate interest in
information concerning public employees and public employment. See, e.g., Open Records
Decision Nos. 562 at 10 (1990) (personnel file information does not involve most intimate
aspects of human affairs but in fact touches on matters of legitimate public concern), 470 at 4
(1987) (job performance does not generally constitute public employee’s private affairs), 444
at 3 (1986) (public has obvious interest in information concerning qualifications and
performance of government employees), 405 at 2 (1983) (manner in which public
employee’s job was performed cannot be said to be of minimal public interest), 329 (1982)
(reasons for employee’s resignation ordinarily not private).

You inform us that the teacher concerned is alleged to have engaged in sexual contact with
a student. We note that a public or private school employee commits a criminal offense if
the employee engages in “sexual contact, sexual intercourse, or deviate sexual intercourse
with a person who is enrolled in a public or private primary or secondary school at which the
employee works and who is not the employee’s spouse[.]” Penal Code § 21.12(a)(1). We
also note that, because the submitted information is related to an alleged criminal offense and
not to alleged sexual harassment in the workplace, Morales v. Ellen is not applicable in this
instance.

You indicate that the teacher’s alleged sexual contact with the student is the subject of an
ongoing investigation by the Burleson Police Department. We note that the public has a
legitimate interest in knowing the general details of a crime. See generally Lowe v. Hearst
Communications, Inc.,487 F.3d 246,250 (5th Cir. 2007) (noting a “legitimate public interest
in facts tending to support an allegation of criminal activity” (citing Cinel v. Connick, 15
F.3d 1338, 1345-46 (1994)); Houston Chronicle Publ’g Co.v. City of Houston, 531 S.W.2d
177,186-187 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref'd n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976) (public has legitimate interest in details of crime and police efforts
to combat crime in community).

You argue that “[t]he invasion of [the teacher’s] privacy by releasing unfounded information
would not only harm his reputation in the community, but potentially his employment.” You
also contend that “[the teacher’s] privacy interest in this instance far outweighs the public’s
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interest in the disclosure of unfounded speculation.” Having considered all of your
arguments, we find that the submitted information pertains to a matter of legitimate public
concern. We also find that the public’s interest in the information at issue outweighs the
teacher’s privacy interests. We therefore conclude that the district may not withhold any of
the submitted information under section 552.101 of the Government Code in conjunction
with constitutional or common-law privacy.> As the district claims no other exception to
disclosure, all of the submitted information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

incerely,

=

James W. Morris, 111
Assistant Attorney General
Open Records Division

JWM/em
Ref: ID# 382225
Enc: Submitted documents

c: Requestor
(w/o enclosures)

*We also note that because false light privacy is not an actionable tort in the State of Texas,
information may not be withheld from the public merely because its release might place an individual in a false
light. See Cainv. Hearst Corp., 878 S.W.2d 577; 579 (Tex. 1994); Open Records Decision No. 579 (1990).




