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P.O. Box 368
Houston, Texas 77001-0368

0R2010-08538

Dear Ms. Njuguna:

You ask whether certain information is subject to. required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 382337 (Houston PIR# 16859).

The City of Houston (the "city") received a request for the personnel and disciplinary files
ofthe four named finalists for the job ofHouston Police Chief. You claim thatthe submitted
information is excepted from disclosure under section 552.101 ofthe Government Code. We
have considered the exception you claim and reviewed the submitted information.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses information other statutes make confidential.
You raise section 552.101 in conjunction with section 143.089 ofthe Local Government
Code for the officer's certification records submitted as Exhibit 2. We understand the city
to be a civil service city under chapter 143 ofthe Local Government Code. Section 143.089
provides for the existence oftwo different types ofpersonnel files relating to a police officer:
one that must be maintained as part of the officer's civil service file and another the police
department may maintain for its own internal use. See Local Gov't Code § 143.089(a), (g).
The officer's civil service file must contain· certain specified items, including
commendations, periodic evaluations by the police officer's supervisor, and documents
relating to any misconduct in which the department took disciplinary action against the
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officer under chapter 143 of the Local Government Code. Id. § 143.089(a)(1)-(2V
Information maintained in a police department's internal file pursuant to section 143 .089(g)
is confidential and must not be released. See City ofSan Antonio v. Tex. Attorney Gen., 851
S.W.2d 946,949 (Tex. App.-Austin 1993, writ denied)

Upon review, we find the information in Exhibit 2 is properly maintained in the city police
department's internal files as authorized under section 143.089(g) ofthe Local Government
Code. Accordingly, we agree the information in Exhibit 2 is confidential pursuant to
section 143.089(g). Accordingly, the city must withhold Exhibit 2 under section 552.101 of
the Government Code in conjunction with section 143.089(g) of the Local Government
Gode.

Section 552.101 also encompasses the common-law right of privacy, which protects
information that is (1) highly intimate or embarrassing, such that its release would be highly
objectionable to a person of ordinary sensibilities, and (2) of no legitimate public interest.
See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex.1976). In
Industrial Foundation, the Texas Supreme Court stated that information is excepted from
disclosure under,common law privacy if (1) the information contains highly intimate or
embarrassing facts the release of which would be highly objectionable to a reasonable
person, and (2)the information is not oflegitimate concern to the public. Id. at 685.

Prior decisions of this office have found that financial information relating to an individual
ordinarily satisfies the first requirement of the test for common-law privacy, but that there
is a legitimate public interest in the essential facts about a financial transaction between an
individual and a governmental body. Open Records Decision Nos. 545 (1990), 373 (1983).
Thus, a public employee's allocation ofhis salary to a voluntary investment program offered
by his employer is apersonal investment decision, and information about that decision is
excepted from disclosure by common-lawprivacy. Open Records DecisionNos. 600 (1992)
(TexFlex benefits), 545 (1990) (deferred compensation plan). However, where a transaction
is funded in part by the state, it involves the employee in a transaction with the state and is
not protected by privacy. Open Records Decision No. 600. Thus, an employee's
participation in a group pension or insurance plan funded by the governmental body is not

. excepted from disclosure under common-law privacy. Id.; Open Records Decision
No.480(1987). However, we have found that an employee's choice ofhow she receives her
retirement benefit, whether it be through the normal retirement scheme or a deferred
retirement option plan, is a personal financial decision that is protected by common-law
privacy. Thus, the city must withhold the information in Exhibit 3 under section 552.101 in
conjunction with common-law privacy.

lChapter 143 of the Local Government Code prescribes the following types of disciplinary actions:
removal, suspension, demotion, and uncompensated duty. See Local Gov't Code §§ 143.051-.055.
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In summary, the city must withhold the information in Exhibit 2 under section 552.101 of
the Government Code in conjunction with section 143.089(g) of the Local Government
Code. The city must withhold the information in Exhibit 3 under section. 552.1 01 in
conjunction with common-law privacy.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of

. the Attorney General, toll free at (888) 672-6787.

Sincerely,

l~j:y
Assistant Attorney General
Open Records Division

LJH/jb

Ref: ID# 382337

Ene. Submitted documents

c: Requestor
(w/o encloswes)


