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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

June 15,2010

Ms. Sheri Dye
Assistant Criminal Distriyt Attorney
Civil Section
Bexar County
300 Dolorosa, 4th Floor
San Antonio, Texas 78205

0R2010-08738

Dear Ms. Dye:

You ask whether celiain infonnation is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 382754.

Bexar County (the "county") received a request for a named former employee's pre
employment physical. You claim the submitted physical and psychological evaluations are
excepted from disclosure under section 552.101 'of the Government Code. We have
considered the exception you claim and reviewed the submitted information.

Initially, we must address the county's obligations lmdertheAct. Section 552.301 describes
the procedural obligations placed on a govenunental body that receives a written request for
infonnation it wishes to withhold. Pursuant to section 552.301 (b) ofthe Govenunent Code,
the govemmental body must request a ruling from this office and state the exceptions to
disclosure that apply within ten business days after receiving the request. See Gov't Code
§ 552.301(b). In this instance, you state the cOlmtyreceived the request for infonnation on
March 24, 2010. Accordingly, your ten-business-day deadline was April 7, 2010. Your
request for a ruling, however, bears a post mark indicating it was mailed on April 8, 2010.
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See id. § 552.308(a) (ten-day deadline met if request for ruling bears post office mark
indicating time within ten day period). Thus, we find the cOlmty failed to comply with the
requirements of section 552.301.

Pursuant to section 552.302 of the Govemment Code, a govemmenta1 body's failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested information is public and must be released unless a compelling reason exists to
withhold the infOlmation from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342,350 (Tex. App.-Fort Worth 2005, no pet.); Hancockv. State Bd. a/Ins., 797
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (govemmenta1 body must make
compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to section 552.302); see also OpenRecords DecisionNo. 630 (1994). Generally,
a compelling reason to withhold information exists where some other source of law makes
the infonnation confidential or where third party interests are at stake. Open Records
Decision No. 150 at 2 (1977). Because section 552.101 ofthe Govemment Code can provide
a compelling reason to withhold infonnation, we will consider whether or not any of the
submitted information is excepted from disclosure under the Act.

Section 552.101 ofthe Govennnent Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses information protected by other statutes, such as
section 773.091 ofthe Health and Safety Code, which provides in relevant part:

(b) Records ofthe identity, evaluation, or treatment ofa patient by emergency
medical services persOlme1 or by a physician providing medical supervision
that are created by the emergency medical services personnel or physician or
maintained by an emergency medical services provider are confidential and
privileged and may not be disclosed except as provided by this chapter.

(g) The privilege of confidentiality under this section does not extend to
infonnation regarding the presence, nature of injury or i1hless, age, sex,
occupation, and city of residence of a patient who is receiving emergency
medical services. .

Health & Safety Code § 773.091(b), (g). Except for the information specified in
section 773.091(g), emergency medical services ("EMS") records are deemed confidential
under section 773.091 and may onlybe releasedin accordance with chapter 773 ofthe Health
and Safety Code. See id. §§ 773.091-.094. You contend the submitted physical evaluation
documents are excepted under section 773.091. Those records, however, were created by
a physician ~d pertain to an evaluation performed by the physician. You have not
explained, or otherwise demonstrated, how those records constitute EMS records created by
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EMS personnel. Consequently, you have failed to establish the applicability of
section 773.091 to the submitted physical evaluation documents, and the information may
not be withheld on this basis.

Section 552.101 also encompasses the Medical Practice Act (the "MPA"), subtitle B of
title 3 of the Occupations Code. See Occ. Code § 151.001. Section 159.002 of the MPA
provides, in part:

(a) ACOlmnunication between a physician and a patient, relative to or in
cOlmection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(cj A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the infOlmation was first obtained.

Id. § 159.002(a)-(c). Information subject to the MPA includes both medical records and
information obtained from those medical records. See id. §§ 159.002, .004; Open Records
pecision No. 598 (1991). This office has concluded the protection afforded by
section 159.002 extends only to reco~ds created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982).

You claim the submitted physical evaluation documents constitute medical records protected
by the MPA. Upon review, we agree this information, which we have marked, constitutes
medical records subject to the MPA. We note, however, this infOlmation pertains to a
deceased individual, and the requestor is a life insurance representative processing a claim
on behalf of the deceased individual's family. Medical records pertaining to a deceased
patient may only be released upon the signed consent of the deceased's personal
representative. See Occ. Code § 159.005(a)(5). The consent must specify (1) the
infonnation to be covered by the release, (2) reasons or purposes for the release, and (3) the
person to whom the information is to be released. Id. §§ 159.004, .005. Any subsequent
release ofmedical records must be consistent with the purposes for which the govermnental
body obtained the records. See id. § 159.002(c); Open Records Decision No. 565 at 7
(1990). The requestor has provided an authorization to disclosure of health infonnation
signed by the decedent's father. Ifthe county determines the requestor has provided proper
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consent in accordance with the MPA, the marked medical records must be released. Ifthe
countydetermines the requestorhas not providedproper consent, the marked medical records
must be withheld under section 552.101 of the Govemment Code in conjunction with the
MPA.

You assert the remaImng psychological evaluation document is confidential under
section 611.002(a) ofthe Health and Safety Code, which pertains to mental health records.
Section 552.101 also encompasses section 611.002(a), which provides "[c]ommunications
between a patient aIId a professional, and records of the' identity, diagnosis, evaluation, or
treatment of a patient that are created or maintained by a professional, are confidentia1."
Health & Safety Code § 611.002(a). Sections 611.004 and 611.0045 provide for access to
mental health records by.only certain individuals. See ORD 565. These sections permit
disclosure of mental health records to a patient, a person authorized to act on the patient's
behalf, or a person who has the written consent of the patient. Health & Safety Code
§§611.004, .0045. We find the remainingpsychological evaluation document is confidential
under section 611.002 of the Health and Safety Code. However, as previously noted, the
requestor maybe author~zedto obtain this mental health record. See id. §§ 611.004, .0045.
Therefore, if the county determines the requestor is authorized to obtain the information at
issue in accordance with sections 611.004 and 611.0045 ofthe Health and Safety Code, the
county must release the psychological evaluation document. Ifthe county determines the
requestor is not so authorized, the psychological evaluation must be withheld under
section 552.101 ofthe Govemment Code in conjunction with section 611.002 ofthe Health
and Safety Code.

In summary" if the county detennines the requestor has provided proper consent in
accordance with the MPA, the marked medical records must be released. Otherwise, the
marked medical records must be withheld under section 552.101 of the Govemment Code
in conjunction with the MPA. Ifthe county deteffilines the requestor is authorized to obtain
the psychological evaluation document in accordance with sections 611.004 and 611.0045
of the Health and Safety Code, the county must release this infonnation. Otherwise, the
psychological evaluation must be withheld under section 552.101 ofthe Govemment Code
in conjunction with section 611.002 of the Health aIId Safety Code.

This letter mling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this mling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

This mling triggers important deadlines regarding the rights aIId responsibilities of the
gbvermnental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex or1.php,
or call the Office of the Attomey General's Open Govermnent Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
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infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

~~r5.W~
Leah B. Wingerson
Assistant Attorney General
Open Records Division

LBW/dls

Ref: ID# 382754

Ene. Submitted documents

c: Requestor
(w/o enclosures)


