
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

June 16,2010

Ms. Luz E. Sandoval-Walker
Assistailt City Attomey
El Paso City Prosecutor's Office
810 East Overland Avenue
E1 Paso, Texas 79901-2516

0R2010-08753

Dear Ms. Sandoval Walker:

You ask whether celiain infonnation is subject to required public disclosure under the
Public fufonnation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 382773.

The El Paso Police Department (the "depaliment") received a request for all infonnation
related to a specified incident. You state you have released some infonnation to the
requestor. You claim that the submitted infonnation is excepted from disclosure under
sections 552.101, 552.103, 552.108, and 552.119 of the Gove1111nent Code. We have
considered the exceptions you claim and reviewed the submitted infonnation, a portion of
which consists of a representative sample.!. .

hlitially, we note that a pOliion ofthe submitted infonnation, which we have marked, is not
responsive to the installt reci'uestbe'cause itwas created afte~ the date the department received
the request for infonnation. The qepmil:nent need not release non-responsive infomlation
in response to· this request, alld this lUling will not address such information.

lWe assume that the "representative sample" ofrecords submitted to this office is tmlyrepresentative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). TIllS open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to tIlls
office:
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Next, we note the department mayhave previouslyreleased some ofthe inforination younow
seek to withhold. In a letter dated April 8, 2010, you informed this office that the department
provided the requestor with most of Internal Affairs number lA08-135, but sought to
withhold the remaining portion of lA08-135 under section 552. 101 ofthe Government Code
in conjunction with common-law privacy and section 552.119 of the Government Code.
Then, in a letter dated April 14,2010, you infonn our officethat you have subsequelitly
learned oflitigation involving this issue and now seek to withhold lA08-135 in its entirety
under section 552.103 ofthe Govemment Code. Section 552.007 ofthe Govemment Code
provides that if a governmental body voluntarily releases infonnation to any member ofthe
public, the govemmental body may not withhold such infonnation from further disclosure
unless its public release is expressly prohibited by law or the information is confidential
under law. See Gov't Code § 552.007; Open Records Decision No. 518 at3 (1989); see also
Open Records Decision No. 400 (1983) (gove11111lental body may waive right to claim
pennissive exceptions to disclosure tmder the Act, but it may not disclose information made
confidential by law). Accordingly, pursuant to section 552.007, the department maynot now
withhold previously released information unless its release is expressly prohibited by law or
the information is confidential under law. You seek to withhold lA08-135 under
section 552.103 of the Government Code. Section 552.103 does not prohibit release of
information or make information confidential. See Dallas Area Rapid Transit v. Dallas
Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (govemmental
body may waive section § 552.103); Open.Records Decision No. 551 (1990) (statutory
predecessor to section 552.103 serves only to protect governmental body'~ position in
litigation and does not itselfmake information confidential); see also OpenRecords Decision
No. 665 at 2 n.5 (2000) (discretionary exceptions generally). Thus, to the extent any
of lA08-135 has previously been voluntarily released to any member of the public, the
department may not now withhold such infonnation under section 552.103 of the
Government Code. However, we note portions of the infonnation are subject to
section 552.117 ofthe Government Code.2 Section552.117 makes information confidential.
Thus, to the extent any portion of the submitted information has been previously released,
we will address the applicability of section 552.117 to the information. We will also
consider your argument under section 552.103 to the extent the submitted information was
not previously released.

Next, we note the department did not fully comply with section 552.301 of the Government
Code. Subsection (b) of section 552.301 requires a govenll11ental body requesting an open
records ruling from this office to "ask for the attomey general's decision and state the
exceptions that apply within a reasonable time but not later than the tenth business-day after
the date ofreceiving the written request." Gov't Code § 552.301(b). While the department
raised sections 552.101, 552.108, and 552.119 within the ten-business-day timeperiod as

2The Office of the Attorney General will raise a mandatory exception on behalf of a govemmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987),470 (1987).
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required by subsection 552.301(b), the department did not raise section 552.103 until after
the ten-business-day deadline had passed. Generally, if a governmental body fails to timely
raise an exception, that exception is waived. See generally id. § 552.302; Open Records
Decision No. 663 at 5 (1999) (untimely request for decision resulted in waiver of
discretionary exceptions). As stated above, section 552.103 is a discretionary exception to
disclosure whichprotect a govemmental body's interests and maybe waived. Therefore, the
department may not withhold any ofthe submitted information lUIder section 552.103 ofthe
Government Code.

You assert that the submitted rap sheets are confidential under section 552.101 of the
Government Code. Section 552.101 of the Government Code excepts from disclosure
"information that is considered to be confidential by law, either constitutional, statutory, or
by judicial decision." Gov't Code § 552.101. This section encompasses the common-law
right ofprivacy. Common-law privacyprotects information that (1) contains highly intimate
or embarrassing facts, the publication ofwhich wouldbe highly objectionable to areasonable
person and (2) is not of legitimate concem to' the public. Indus. Found. v. Tex. Indus.
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of
common-law privacy, both prongs ofthis test must be established. Id. at 681-82. This office
has found that a compilation of an individual's criminal history is highly embarrassing
information, the publication ofwhich would be highly objectionable to a reasonable person.
Cf U.S Dep't ofJustice v. Reporters Comm. For Freedom ofthe Press, 489 U.S. 749, 764
(1989) (when considering prong regarding individual's privacy interest, court recognized
distinction between public records found in courthouse files and local police stations and
compiled slUnmary ofinformation and noted that individual has significant privacy interest
in compilation of one's criminal history). Furthermore, we find that a compilation of a
private citizen's criminal history is· generally not of legitimate concern to the public.
However, infonnation that refers to an individual solely as a victim, witness, or involved
person is not private and may not be withheld under section 552.101 on that basis.
Additionally, information relating to routine traffic violations is not excepted from release
under common-law privacy. Cf Gov't Code § 411.082(2)(B) (criminal history record
infonnation does not include driving record information);

Upon review, we find portions of the rap sheets, which we have marked, must be withheld
. as criminal history compilations under section 552.101 in conjlUlctionwith comn;wn-Iaw
privacy.3 We have marked additional infonnation that 'must be withheld lUIder common-law
privacy. However, the remaining information in the rap sheets either does not list the
individuals at issue as suspects, arrestees, or criminal defendants, and" therefore, does not
implicate their privacy interests, or relates to routine traffic violations, which are not
protected by common-law privacy. Id. Furthermore, none of the remaining information is
highly intimate or embarrassing information ofno legitimate public concern. Accordingly,

3As our ruling is dispositive, we need not address your argument IDlder section 552.119 against
disclosure of this information.
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none ofthe remaining information in the rap sheets may bewithheld under section 552.101
in conjunction with common-law privacy..

Section 552.108(a)(1 ) ofthe Government Code excepts from disclosure "[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution ofcrime .. , if ... release ofthe information would interfere with the detection,
investigation, orprosecutionofcrime[.]" Gov'tCode §552.108(a)(1). Agovel11mental body
that claims an exception to disclosure under section 552.108 must reasonably explain how
and why this exception is applicable to the information at issue. See id. §§ 552.108(a)(1),
.301(e)(1)(A);ExpartePruitt, 551 S.W.2d 706 (Tex. 1977). You state report no. 08-210260
is currently pending investigation and prosecution with the District Attol11ey for the 34th

Judicial District (the "district attorney"). You have also submitted a representation from the
district attol11ey stating that release of this information would interfere with the detection,
investigation, and prosecution ofthe crime. Based on these representations and our review
of the information at issue, we conclude section 552.108(a)(1) is applicable to report
no. 08-210260. See Houston Chronicle Publ'g Co. v. City ofHouston , 531 S.W.2d 177
(Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'd n.r.e. per curiam, 536 S.W.2d 559
(Tex. 1976) (court delineates law enforcement interests that are present in active cases).

Section 552.108(a)(2) excepts from disclosure "[i]nformation held by a law enforcement
agency or prosecutor that deals with the detection, investigation, or prosecution ofcrime ...
if ... it is infonnation that deals with the detection, investigation, or prosecution of crime
only in relation to an investigation that did not result in conviction or deferred
adjudication[.]" Gov't Code §552.108(a)(2). You state that report no. 08-219139 relates to
the detection, investigation, or prosecution of crime that did not result in conviction or
deferred adjudication. Based on your representation and our review of the information at
issue, we conclude section 552.108(a)(2) of the Government Code is applicable to report
no. 08-219139.

However, section 552.108 does not except from disclosure basic information about an
arrested person, an an'est, or a crime. Gov't Code § 552.1 08(c). Basic infonnation refers to
the infonnation held to be public in Houston Chronicle. Thus, with the exception ofbasic
infonnation, which you state has been released, the department may withhold report
no. 08-210260 under section 552.108(a)(1) of the Govenllnent Code and report
no. 08-219139 under section 552.108(a)(2) ofthe Government Code.

We note that pOliions of the remaining information are subject to section 552.117 of the
Government Code. Section 552.117(a)(2) of the Govel1llnent Code excepts from public
disclosure a peace officer's home address and telephone number, social securitynumber, and

.family member infonnation regardless ofwhether the peace officer made an election under
section 552.024 of the Govel11ment Code. Gov't Code § 552.117(a)(2).
Section 552. 117(a)(2) applies to peace officers as defined by article 2.12 of the Code of
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Criminal Procedure. The department must withhold the information we have marked under
section 552.117(a)(2) of the Govenunent Code.

We note the remaining information contains Texas driver's license numbers, a Texas license
plate number, and a vehicle identification number, which we have marked. Section 552.130
excepts from disclosure infonnation related to a motor vehicle operator's or driver's license
or permit issued by an agency ofthis state or a motor vehicle title or registration issued by
an agency ofthis state. See Gov't Code § 552.130(a)(1), (2). The department must withhold
the information we have marked under section 552.130 ofthe Government Code.4

In summary, the department must withhold the infonnation we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy. With
the exception ofbasic infonnation, the department maywithhold report no. 08-210260 under
section 552.108(a)(1) of the Govenunent Code and report no. 08-219139 under
section 552.108(a)(2) of the Government Code. The department must withhold the
information we have marked under section 552.117(a)(2) of the Govenunent Code. The
department must withhold the Texas motor vehicle record information we have marked
under section 552.130 of the Government Code. The remaining information must be
released.5

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefor~, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

TIns ruling triggers important deadlines regarding the rights and responsibilities of the
govenunental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

4We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all govemmental bodies authorizing themto withhold ten categories ofinfonnation, including Texas driver's
license numbers and Texas license plate numbers under section 552.130 oftlle Govennnent Code, without the
necessity ofrequesting an attorney general decision.

5We note the information being released contains confidential infonnation to which the requestor has
aright ofaccess. See Gov't Code § 552.023(a); Open Records Decision No. 481 at4 (1987) (privacy theories
not implicated when individual asks governmental body to provide him with infonnation conceming himself).
Therefore, ifthe department receives another request for this same infonnation from a different requestor, then
tlle department should again seek a decision from this office. We also note the information being released
contains social security numbers that do not belong to the requestor. Section 552.147(b) of the Government
Code authorizes a governmental body to redact a living person's social security number fonn public release
without the necessity of requesting a decision from this office under the Act. See Gov't Code § 552.147.
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information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free at (888) 672-6787.

Sincerely,

1fa/;0t~
Kate Hartfield
Assistant Attomey General
Open Records Division

KH/dls

Ref: ID# 382773

Ene. Submitted documents

c: Requestor
(w/o enclosures)


