ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

June 16, 2009

Mr. Jeff Ulmann

Knight & Partners

Attorney for City of Lago Vista

223 West Anderson Lane, Suite A-105
Austin, Texas 78752

OR2010-08766

Dear Mr, Ulmann:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 382895,

The Lago Vista Police Department (the “department”), which you represent, received a
request for information pertaining to specified arrests of a named individual. You claim that
the submitted information is excepted from disclosure under section 552.101 of the
Government Code. We have considered the exceptlon you claim and reviewed the submitted
information. :

Initially, we note that a portion of the submitted information, which we have marked, is not
responsive to the instant request because it does not pertain to the requested incidents. The
department need not release non-responsive information in response to this request, and this
ruling will not address such information.

Next, we note that you have only submitted information responsive to one of the requested
incidents. Therefore, to the extent the department maintained any information responsive
to the remaining portions of the request on the date the department received the request, we
assume the department has already released such information. If the department has not
released any such information, it must do so at this time. See Gov’t Code § 552.301(a), .302;
see also Open Records Decision No. 664 (2000) (if governmental body concludes no
exceptions apply, it must release information as soon as possible).
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses confidentiality provisions such as section 58.007 .
of the Family Code. The relevant language of section 58.007(c) reads as follows:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult files
and records; '

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and :

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapter B.

Fam. Code § 58.007(c). Under section 58.007, juvenile law enforcement records relating
to conduct that occurred on or after September 1, 1997, are confidential. You seek to
withhold the remaining information in Exhibit C under section 58.007. However, this office .
has concluded section 58.007, as enacted by the Seventy-fourth Legislature, does not make
.confidential juvenile law enforcement records relating to conduct that occurred on or after
January 1, 1996. Open Records Decision No. 644 (1996). The Seventy-fifth Legislature,
however, amended section 58.007 to once again make juvenile law enforcement records
confidential effective September 1, 1997. Act of June 2, 1997, 75th Leg., R.S., ch. 1086,
1997 Tex. Sess. Law Serv. 4179, 4187 (Vernon).. However, the legislature chose not to
make this most recent amendment retroactive in application. Consequently, law enforcement
records pertaining to juvenile conduct that occurred between January 1, 1996, and
September 1, 1997, are not subject to the confidentiality provisions of either the former
section 51.14(d) or the current section 58.007 of the Family Code. In this instance, the
remaining reports in Exhibit C pertain to juvenile conduct that occurred in March and April
0f 1997, and are, therefore, not confidential under either the former section 51.14(d) or the
current section 58.007 of the Family Code. Thus, the remaining information in Exhibit C
may not be withheld under section 552.101 of the Government Code in conjunction with
section 58.007 of the Family Code.

You state portiéns of the remaining information contain medical records, access to which
is governed by the Medical Practice Act (the “MPA?”), subtitle B of title 3 of the Occupations
Code. Section 159.002 of the MPA provides in relevant part:
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(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
- information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b), (c). This office has concluded that, when a file is created as the
result of a hospital stay, all the documents in the file that relate to diagnosis and treatment
constitute either physician-patient communications or records of the identity, diagnosis,
evaluation, or treatment of a patient by a physician that are created or maintained by a
physician. See Open Records Decision No. 546 (1990). Medical records must be released
on the patient’s signed, written consent, provided that the consent specifies the (1)
information to be covered by the release, (2) reasons or purposes for the release, and (3)
person to whom the information is to be released. See Occ. Code §§ 159.004, .005. Any
- subsequent release of medical records must be consistent with the purposes for which the
governmental body obtained the records. See id. § 159.002(c); Open Records Decision
No. 565 at 7 (1990). We have marked medical records in the submitted information that may
be released only in accordance with the MPA. See Open Records Demsmn No. 598 (1991).
The remaining responsive information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

‘ Smcerely,

Chris Schulz N
Assistant Attorney General
Open Records Division

CS/eb
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Ref: ID# 382895
Enc. Submitted documents

cc: Requestor
(w/o enclosures)




