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ATTORNEY (GENERAL OF TEXAS
GREG ABBOTT

June 16, 2010

Mr. David Galbraith

Assistant General Counsel

Houston Independent School District

Hattie Mae White Educational Support Center
4400 West 18™ Street

Houston, Texas 77092-8501

OR2010-08826

Dear Mr. Galbraith;

You ask whether certain information is subject to fequired public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID#383250.

The Houston Independent School District (the “district”) received a request for documents
identifying the three district employees accused of alleged wrongdoing in 2006 related to the
federal E-Rate program, including the employees’ names, position titles, and schools. You
claim that the submitted information is excepted from disclosure under sections 552.101
and 552.102 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information. We have also received and considered comments
submitted by the requestor and an interested third-party. See Gov’t Code § 552.304
(interested party may submit written comments regarding availability of requested
information). ’ :

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. The district
raises section 552.101 in conjunction with the federal Freedom of Information Act (“FOIA”).
See 5 U.S.C. § 552. The district claims that because the Federal Communications
Commission would withhold the information at issue under section 552(b)(6)
and 552(b)(7)(c) of title 5 of the United States Code, the district should also withhold the
information on this basis. We note, however, that FOIA is applicable to information held by
an agency of the federal government. In this instance, the information at issue was created
for and is maintained by the district, which is subject to the state laws of Texas. See Attorney
General Opinion MW-95 (1979) (FOIA exceptions apply to federal agencies, not to state
agencies); Open Records Decision Nos. 496 (1988), 124 (1976); see also Open Records
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Decision No. 561 at 7 n 3 (1990) (noting that federal authorities may apply confidentiality
principles found in FOIA differently from way in which such principles are applied under
Texas open records law); Davidson v. Georgia, 622 F.2d 895, 897 (5th Cir. 1980) (state
governments are not subject to FOIA). Furthermore, this office has stated in numerous
opinions that information in the possession of a governmental body of the State of Texas is
not confidential or excepted from disclosure merely because the same information is or
would be confidential in the hands of a federal agency. See, e.g., Attorney General Opinion
MW-95 (1979) (neither FOIA nor federal Privacy Act of 1974 applies to records held by
state or local governmental bodies in Texas); ORD 124 (fact that information held by federal
agency is excepted by FOIA does not necessarily mean that same information is excepted
under the Act when held by Texas governmental body). Accordingly, the district may not
withhold the requested information under section 552.101 in conjunction with FOIA.

The district also argues that the requested information is excepted under sections 552.101

and 552.102 of the Government Code in conjunction with common-law privacy.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects

information that (1) contains highly intimate or embarrassing facts, the publication of which

would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to

the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).

Section 552.102(a) of the Government Code excepts from disclosure “information in a

personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). In Hubert v. Harte-Hanks Texas Newspapers,

Inc.,6528.W.2d 546, 550 (Tex. App.—Austin 1983, writref’d n.r.e.), the court ruled the test
to be applied to information protected under section 552.102 is the same test formulated by

the Texas Supreme Court in Industrial Foundation v. Texas Industrial Accident Board, 540

S.W.2d 668 (Tex. 1976), for information claimed to be protected under the doctrine of
common-law privacy as incorporated by section 552.101. Accordingly, we will consider the

district’s privacy claims under both sections 552.101 and 552.102 together.

In Industrial Foundation, the Texas Supreme Court stated information is excepted. from
disclosure if it (1) contains highly intimate or embarrassing facts, the release of which would
be highly objectionable to a reasonable person, and (2) is not of legitimate concern to the
public. 540 S.W.2d at 685. To demonstrate the applicability of common-law privacy, both
elements of the test must be established. 1d. at 681-82. The type of information considered
intimate or embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. /d. at 683. We note that the submitted information pertains to
current or former employees and their alleged wrongdoing in the workplace. As we have
explained on many occasions, information concerning public employees and public
employment is generally a matter of legitimate public interest. See, e.g., Open Records
Decision Nos. 562 at 10 (1990) (personnel file information does not involve most intimate
aspects of human affairs but in fact touches on matters of legitimate public concern), 470 at 4
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(1987) (job performance does not generally constitute public employee’s private affairs), 444
at 3 (1986) (public has obvious interest in information concerning qualifications and
performance of government employees), 405 at 2 (1983) (manner in which public
employee’s job was performed cannot be said to be of minimal public interest), 329 (1982)
(reasons for employee’s resignation ordinarily not private). The district may not, therefore,
withhold any portion of the submitted information under either section 552.101 or
section 552.102 of the Government Code in conjunction with common-law privacy. The
information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of -
the Attorney General, toll free at (888) 672-6787.

Sincerely,

Vanessa Burgess

Assistant Attorney General
Open Records Division
VB/jb

Ref:  ID#383250

Enc. Submitted documents

c: Requestor
(w/o enclosures)

Mr. Steve Kim : Mr. William Edwards

225 Fluor Daniel Drive #7201 : 7626 Braesview Lane
Sugarland, Texas 77479 Houston, Texas 77071

(w/o enclosures) (w/o enclosures)




